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PE” v RRASCAE il (9 K P2 75 M I RAR 7 Al XA TR S e T LA S B 2
e X, WEERSLEMERE LB TR, BCH . B ARSFINRE] T AP,
LB B SLAE I R B R S BN (LU R CTDM BSRT) S AL BT S B2 4 4
JEftay, 1) Sl U 3l i 32 e i B MROBCTE wh i B T O AL R ST R s ), (20 i3k
2020 AESEIN A IREAFBOEBITR A 22 A E T o BRG] A EI M, 5 = 16 A
B, ELBA X AT SR A R 2R I, 3 25 AH G MBS il B (A AT BORIT Rl ok 11
ZAHEEFIEAE, 5 FRIE AT HAR K g ny A BRI ZE A6 H AR 03 B ARFR

ASCNEEF F2SC 04D R R0 R, IR UE AR G UL T B T R BE R BB IS L AT A
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HUELA PR, dme i RS B T R A 28 B b BRI
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FIWETE, AN T80 0 R U R AT 2 5 B B, ORI — N R AR 5 —
BAR, FEA AT AT — A2 SR 0 B P R AN BT RE IS M e BEA L i A B U — BRI R R
W45 BT B S AR R BR RGO, A REBCE AR o 45 2 SO IR OB S Rk 2 B A e 1R
FARBEE— R B AL . B A KF o O3 R, A SO A SUBUIE 58 4 B A B, i
B RBGEAE A — AR, FF R RRAGE B0 B R OR3P — & B ™ 3 — X 1 1 45 4
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(1) EK# 2019 4 (B—BrFiigMads <) (Directive (EU) 2019/790) MUER) “HIEMCAIZM”, B BEAED
B B 3 SCAS RO LA SR G5 (H R BR T A e B B SRR S ME 0 15 B AR AT B sl Ak o e R, 4G Al
A, ZW (J5L) FEHSBMAM2 & (2) T,

(2] See Benjamin L. W. Sobel, Artificial Intelligence’ s Fair Use Crisis, 41 Colum. J. L. & Arts 45 (2017). RUI/RIEH, £H
PR T 0 R A B 2 O W IS BN AN BB T . AT BOR R TR I 2, T A M AT, JHER - N H R
N K 1976 4E VISR DUES “fefEC " J&: Pierre N. Leval, Toward a Fair Use Standard, 103 Harvard Law Review 1105
(1990) ; D. Nimmer, “ Fairest Of Them All” and other Fairy Tales of Fair Use, 66 Law and Contemporary Problems 263
(2003 ) ; William W. Fisher III, Reconstructing the Fair Use Doctrine, 101 Harvard Law Review 1659 (1988) ; Wendy Gordon,
Fair Use as Market Failure: A Structural and Economic Analysis of the Betamax Case and its Predecessors, 82 Columbia Law
Review 1600 (1982) , See Daniel J. Gervais, (Re) structuring Copyright: A Comprehensive Path to International Copyright
Reform, Camberley: Edward Elgar Publishing, Inc., 2017, p.314, note 1098. 2£F I\ Ny, Hc A1) B 5 HF 58 B0 &
Reto. Hilty & Sylvie Nérisson ( eds. ), Balancing Copyright - A Survey of National Approaches, Berlin: Springer, 2012,

(3] 201747 7, HEBLMmm (H—RALTERERME) (Ek (2017) 35'%5) &y, 72030 4, hEExE
NI R e A0 FH 7 T A bk B SRSk, RO T A RN T BB L

(4]) 453X (structuralism) KT 19 a2, i +HiET H R RE /K (Ferdinand de Saussure) fI57, Zid 455 AR 7
Wk - R RHE. TOIETE - H04E - BRRST TR N ARR 5 R R, OO S A AU R, JF o
%BURY . BESHAREIEIMEIE T . S WS CGEERUMES b 3 X m3g Ay, B IR
2015 M L2AAE S0, 62 T, O WL [HidL] KEA: (HWEX), &Ll EWE, W5 aHH
1984 4,

(5] W ESIREARS, 568 5T,
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AIIZRASCR AT BEAE M 48 T 9 34 35 07 0k RIS R K055 77 T A H AR L B T8, S T st L AR 53
o MiEZ, ATRMERB “2 ] —QUE M —IE" =245, Hh, )2 “%J7 H
FE CCBIEMINT RATER . BRERY, U LRSS A ARG, A =R CBIET RBUH S
TER IR, REREBONNTRY 3 . B, IRB . AL L SR BRGR T =20 KB . Bk
Ty Lo) Horb, R ng B & AT YRR~ o) (Y B SE MR RN BE R, AT 26750 H. H BB 3 ¥
Mz 22k, AREHNRAT o TR XU SR R B 2 T AL B, st G RO
EHILZ T AR E .

ATEMEC AW Z) I ANFIRYBENIEE] . fian, (Rmmiltd) o9 AT fE Heliograf il it A
Plzim) “Josgsca” WAL, QMEMIRA Wibpem, Hfgws “ S EE" 35 3 HiRkiE.
2016 4 11 7, HSCEILMIEAYLFR - & (Steve King) fEsaibh i MR E3AE - F9F (Kim
Weaver) I}, Heliograf it : “ILHIGE R B T X AR Be A4 HIAL, KL T DBURAL; fEF2
A GE G ANAL WAL B IR Z 5, fivis A A TN R 7 U7 ) R SR A E 1 R A
SEMARME, AR T RO SR R AL A AR . EAREE AL EY 0 S
JFIa T A0 s EAR S QIR BB i AC BT (. Heliograf 78 FLME AR (1925 —4F 9 A 36 T 29 850 f
SCEE U8 SeMRAL AT, AR AR AT LAKE B & T 29 K2 20% KRR, JF AT LB e R 1 (0
X, REFEHAEP W - BA4E (Robbie Barrat) JFA T —A> ALFEF, %88 )y il i i 1] 6000
YU - FrEE (Kayne West) RYHIADRA S H C Y BLIRGA . U100 ELHIRRIY AT R P
MR BB OR B AL ARG . — DR AR, — DO SR AR . BRI R 2
I SRR P A T, SRS AR AR R T X S R, LA R A O A o U
e ATPESATREAR 25, WATREASE; AR S AERAR, A 65304 68 & EMEL. 2
s, —AHA T —MMEFH T B AT B RIE R BE o ) Bk LA SRR IR R e, XA 22 I
FACH IR 346 ARG BEAT T 0 M 25, AR AT B 18 W KUA% B A o U120 3% AT f iy ) 4

(6] ZW [3] REW - 2. (ALERERE A BRI M ARMIE), KBR/E, PUM T S Ak 2017 4F
Jz, &5 10 STRAR .

(7)) WIRED, What News-Writing Bots Mean for the Future of Journalism, https://www. wired. com/2017/02/robots — wrote —
this — story/, last visited on 2020 — 07 - 13.

(8] Nicole Martin, Did A Robot Write This? How Al Is Impacting Journalism, https://www. forbes. com/sites/nicolemartinl /2019/
02/08/did — a — robot — write — this — how — ai — is — impacting — journalism/#16266aal 7795, last visited on 2020 —07 - 18.

(97 [k

(10) Dave Gershgorn, A West Virginia Teen Taught Himself How to Build A Rapping Al Using Kanye West lyrics, in Quartz, March
17, 2017, https://qz. com/920091/a — west — virginia — teen — taught — himself — how — to — build - a - rapping — ai - u-
sing — kanye — west — lyrics/, last visited on 2020 - 07 - 08.

[(11)  Joe Dworetzky, Q&A: Robbie Barrat on Training Neural Networks to Create Art, in The Stanford Daily, June 12, 2018, ht-
tps://www. stanforddaily. com/2018/06/12/qa — robbie — barrat — on — training — neural — networks — to — create — art/, last
visited on 2020 - 07 - 08.

[12) Steve Schlackman, The Next Rembrandt: Who Holds the Copyright in Computer Generated Art, in Art Law Journal, Apr.22,
2016.
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b 15075 18 2 B A bRy XUAS , (E 7 At D5 T 20 — T R R 2 . R, A A R AL
“TRIK™ (Deep Mind) E2n] IBIEMFRE R ICT . 2, FARFEZAMEMS, W K" M
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ANTHEBER—HOR A, BB R SEOR Fdr “ AR 9 MOBUE $2 1 3R ok
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RROBLR & BRAE T . ARACIE TR STAESF o b, SRR —& BT B8 Ji A0 i — B AR
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(13) 751 (2], Gervais 43, HiF, 4 10 T1.

(14) SR (ALE RS B2 i R ), CEERE) 2017 4555 1, % 128 BILITF; EiL: (i
AT R BE N BEEERGETRENE) , CGEMRLE) 2017 455 0], 45 148 UL &AL GBATH
RERIE My B IR ), CHRMERL2E) 2017 4E5E 5 T, 58 156 BILAT; Shakil. (A LEBREIEYRIERD?),
CEHERLAE) 2017 4E55 S 01, 55 137 TULAR ; AERF: (ALERERAEMZFERGAE), CHEH=R) 2017 4
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(153 @i, RBAK: CNTRBELE AR B EAERGEZ ), (HANES) 2020 4855 3 M), 55 653 BT (3% 300 & B
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Mark A. Lemley & Bryan Casey, Fair Learning, 9 Texas Law Review 743 (2021).

(16) ZILRDAR TG0 (FEEIL) , WH A 2007 4ERT, 55 96 T,
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1967 AR T BUAT (MA/RJEAZY) 55 9 ZRXEHABUE T NE+ 258z fE, BARWT .

(18) See Jane C. Ginsburg, Fair Use for Free, or Permitted-but-Paid ? , 29 Berkeley Tech. L. J. 1383 (2014) , https://scholar-
ship. law. columbia. edu/faculty _scholarship/692; The Wittem Project, European Copyright Code, Art. 5, April 2010,
www. copyrightcode. eu, last visited on 2020 - 07 - 10.

(19) William F. Patry (ed. ), Patry on Fair Use, Eagan; Thomson Reuters, 2020, p. 4.

(20) ZWEi7l (2), Hily F44.

(21) 2 WA (BEARRGE) , IEH W i 2009 4F i, 55 294 BTRL T,

[22) See Martin Senftleben, Flexibility Grave-Partial Reproduction Focus and Closed System Fetishism in CJEU, Pelham, https://
link. springer. com/content/pdf/10. 1007/s40319 — 020 — 00940 — z. pdf, last visited on 2020 - 07 -29.

(23] Z Wil (4), XSCHRSC, 5545 11,

[24]) See Sam Ricketson & Jane Ginshurg, International Copyright and Neighbouring Rights: The Berne Convention and Beyond,
Oxford; Oxford University Press, 2006, Chapter 13.
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Abstract ; Artificial intelligence ( Al) or “machine learning” poses a serious challenge to the boundary
of fair use due to its massive use of data, including copyrighted works. In order to mitigate the concerns
about massive copyright infringement and promote the development of data mining and Al learning, many
countries have made legislative responses to this challenge. Although China has adopted the “three-step
test” in its newly-revised Copyright Law, this test provides only some “semi-closed” limitations and ex-
ceptions, rather than the necessary legal mechanism for accommodating the massive “learning” and use
of copyrighted works by Al. Reflection from the holistic perspective of structuralism shows that, the tra-
ditional copyright law, consisting of broad reproduction rights and narrow “limitations and exceptions” ,
cannot meet the need for massive use of copyrighted works in the Al era. In order to promote Al learning
and technological innovation, the current “limitations and exceptions” system should be expanded and
reshaped. Firstly, the term “fair use” should be adopted to replace “limitations and exceptions”. Sec-
ondly, with the rise of Al creation and the gradual fading of the role of human authors, the relationship
between copyright protection and fair use should be reconstructed, and the status of the fair use system
should be improved. Thirdly, the massive use of copyrighted works for Al learning and creation should
be covered in the scope of fair use. Only the “output” work generated by AT will fall under the control
of copyright holders when it is substantially similar to the original work. Finally, it is advisable for Chi-
na to adopt an elastic and flexible fair use legislative model in its copyright law.

Key Words: artificial intelligence, reproduction right, data mining, fair use, structuralism
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