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Abstract: There are misunderstandings in the theories of copyright protection of folklore in China. The
theory of absolute protection imitates the theories of some developing countries and advocates comprehen-
sive protection of folklore, which is in conflict with the theory of copyright and not suitable for situations
of China. The negation theory of copyright protection imitates the theories of some developed countries
and denies the possibility of protecting folklore by copyright law. The rigidity of this theory is detrimental
to protecting Chinese traditional culture. China should adopt the “relative protection theory” , namely,
it should properly determine the copyright protection rules of folklore by following the basic principles of
copyright Law, drawing on the relevant provisions of international conventions and taking into considera-
tion of its own national conditions. China should reasonably define the connotation and denotation of
folklore and not put all objects related to folklore into the scope of protection. The unknown persons who
have created the folklore in the community should be deemed as the authors and the original subjects of
copyright, while the community from which the folklore comes becomes the successor of the property
right according to the customary law. Moral rights and property rights on the folklore need to be distin-
guished, and the relationship between copyright and public domain needs also to be considered. Proper
period of and restrictions on copyright protection of folklore need to be determined reasonably in light of
traditional folk habits and existing systems. And at last, the folklore from other countries should be pro-
tected in accordance with the principle of national treatment.

Key Words: folklore, traditional use, customary use, derogative use
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