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(1) See Bryan A. Garner, Black Law Dictionary, 10™ ed., Saint Paul: Thomson Reuters, 2014, p. 415.
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(4] See Hideki Kanda & Curtis J. Milhaupt, Re-examining Legal Transplants: The Director’ s Fiduciary Duty to Japanese Corporate
Law, 51 Am. J. Comp. L. 891 (2003).

(5] See William T. Allen, Reinier Kraakman & Vikramaditya S. Khanna, Commentaries and Cases on the Law of Business Organi-
zation, Frederick; Wolters Kluwer, 2021, pp.358 - 359.
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(7] See Model Business Corporation Act Subchapter G.
[ 8] See David Kershaw, Does It Matter How the Law Thinks about Corporate Opportunities, 25 Legal Studies 537 — 540 (2005).
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Abstract; According to the corporate opportunity doctrine, it is corporate interest, rather than the claim
of corporate property, that decides whether a business opportunity belongs to a corporation. Corporate
interest begins to accumulate when the corporation undertakes an opportunity, the process of which can
be divided into two stages, i. e., the discovering stage and the implementation stage. Throughout the
process, the corporation may lose its interest in the opportunity as situations change and it is allowable
for a director to exploit the opportunity when the corresponding conflict of interest vanishes. The opti-
mum rules should reflect the variations. The discovering stage is the phase where the corporation has not
invested any soft or hard resources into the opportunity, for which less strict rules should apply. At this
stage, an opportunity within the line of business is presumed to belong to the corporation. After offering
the opportunity to the corporation with necessary disclosure, a director may take advantage of the oppor-
tunity if he gets approval of the corporation, or the opportunity has been rejected by the corporation, or
the corporation is unable to utilize the opportunity, or the counterparty is unwilling to deal with the cor-
poration beforehand. At the implementation stage, corporate interest in the opportunity becomes realistic
due to the corporation’ s investment, which makes strict and prophylactic rules essential. The director
may pursue the opportunity only after full disclosure and receiving the corporation’ s approval. This set
of two-stage rules that include flexible characterization test and differentiated defenses would provide a
desirable framework for the transplantation of corporate opportunity doctrine into Chinese corporate law.

Key Words: corporate opportunity, corporate interest, duty of loyalty, characterization test, defense rule
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