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Abstract . The application of the principle of legal reservation has evolved throughout history, yet it has
consistently retained its dual function of achieving the rule of law and democratic control. In terms of the
rule of law, legal reservation was initially aimed at safeguarding liberty and property, but its function has
now expanded to encompass the protection of the entire system of fundamental rights. In terms of demo-
cratic control, legal reservation emphasizes that the exercise of administrative power, and even all state
public power, should generally be constrained and controlled by democratic legislation. Essentially, le-
gal reservation concerns the allocation of powers between the legislature and other state institutions. We
should not simply regard it as a formal principle and think that the exercise of state public power or limi-
tations on fundamental rights must always comply with legal reservation requirements. The application of
legal reservation requires a substantive judgment criterion, namely, the “essential importance” stand-
ard. In China, legal reservation involves the allocation of powers not only between legislation and admin-
istration, but also between the decisions or resolutions of the National People’ s Congress and its Stand-
ing Committee and legislation, between legislation and supervision, and between laws and local regula-
tions. When making judgments regarding these allocations of power, it is especially necessary to incor-
porate substantive standards to break through the overly formalized view of legal reservation which is
dominated by democratic principles, and to integrate the logic of the rule of law principle, so as to de-
velop a uniquely Chinese approach to legal reservation through the hierarchical structure of fundamental
rights.

Key Words: legal reservation, fundamental rights, rule of law, administration according to law, consti-

tutional review
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