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Abstract: Special relationship refers to the type of concurrence where general and special provisions
have the same legal interests and logical inclusiveness. There are two theoretical misunderstandings re-
garding the priority effect of special provisions: one is to exaggerate the exclusionary effect of special
provisions on general provisions, and the other is to remove the boundary between concurrence of legal
provisions and concurrence of imagined crimes. The type theory of special relationship should be adopted
to rectify the above misunderstandings. The concrete type of a special relationship depends on the differ-
ences between special and general provisions regarding to illegality and liability. Based on this, special
relationships can be classified into mitigating and aggravating relationships. The former excludes the ap-
plication of general provisions for severe punishment and supplementary application, but the latter does
not. The distinction between special aggravating relationships and special mitigating relationships should
be made not solely based on the case-filing standards established by judicial interpretations, but through
a comprehensive comparison of statutory penalty effects. The highest statutory penalty, the lowest statu-
tory penalty, and additional penalties are all factors to be considered in determining the penalty effects.
The penalty effects of a basic offense should not be confused with those of an aggravated offense. Wheth-
er the distinction scope of the type of special relationship is an overall evaluation or an individual one on
the levels of basic offense and/or aggravated offense should be based on the structure of crime and pun-
ishment and guided by the principle of proportionality between crime and punishment. According to
this, the priority effect of controversial provisions such as those on the crime of illegal felling of trees,
the crime of corruption, and the crime of financial fraud, needs to be re-examined.

Key Words: concurrence of legal provisions, special provisions, special mitigating relationship, special

aggravating relationship, the effect of legal punishment
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