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Z, MR RIPEE T, AU B N (R AUBEN) 55 = N Z i 4h
R AR, [ WAL B B I N B B R 45 9 25 3T (a0 B 9 R s B, N B S T A Bk
R, BT URERSE) DU NS BRI N Z B B &R o 3 S Ol 37 B AN A 56 i
BT NAESNER AL 5y v sz 450 R e B, OGRS  AFE R 55 B A R ERU L .

2. EHIXRMES

7 9 B 7 2 2EE TR AR N DL B DRUAS i fid B i DAL I A B g A A BRSO 28N
AAEBAE TS AR R, HWEEGE AR ER e Ea. 5%, FEfAR
BAFE ANHRIR RBRAT A RE TN . RGE SR 18 2850 2 G HLE I 55 S ARl ™, (A% — 3
O AR AR N AT LA O 58 AT M RE T N o LU, RS T DRDRS et o Dt PR 3t ol L 1 W 6 ) A
AR BAR NI, W3 i3 2h AT 9 B8 0 i IASE B 73 2R FH AR Rl bm o, A7 AEBE ] . 17 0 fiE
J1 A J0 3 EE R AW AT O N RE 73 IR 35 B AT o 00 0 SR a5 i o B Ok A R AT
DRy N IR DR B S SO £t B 1) DR TG G 3 ROk A 2 B AR . AR, R E R
V0 FEDRR HE 7 St 3 AT D ok — PR R Y W, M B 08 TR bl A B 4 A T e 1R S A T Y
e fJa, AT RS LABRMEAE R A, DOOCTE A AR N HORS M RS, (H I 37 il B2 20 b
ABIAPEAR o E— 3 AR, Xk IR L8 il T B A fid e B IR G 3k OB B B M g2 g A, F G B iR
B FCHEBRAE W33 = b

3. FrZEmfEIME S

1o RE I HINE LR RE I B9 T N A4 o xR RN T A PR T — 2

El

(44) Z W [1E] A% - BRelr. PR - ey . (EEREEIR), TEXR. KK, HHd 2017
AR, 55303 3L,

(45) ZOLRMRME T4 (REFEE) BN, Ao BBk Kol ik 2000 4EAR, 45 116 315 A5l (13), RIKE S,
55387 WAL R .

(46 BNfERE “BRHIFTNREII N X—iumh, RAR—F “ AR MABER . %A KA DA S
AR L BT KT RROIR DUATE N B AUARM 4 BE AT L TS REA SRSt R I LSRR IE TR AT N o
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AT INA BB RE N HAT R A, — AR AR I 58 8 BE T oAt e B AL ) iy 5K
K G — R, 47 D BE 7 WA E R[] B AR HRAT TRESE L WK AR AT, AR 1K F
JEAR AR FiT B BN E i R SRAT O RE ST 5 X T 0k B A RE D B AT O RE I AR N, AT O
RE R Fr i i T RSO AS , ELBNE BeAE th K = AT 0 BE T A9 BBy 1k o (470 ol T M 4 o
BEXT B i SR e — M RF e e R, S O IS B AT D E ) I 5 TR A
TE—E KB, EAERFEEmS A7 1, PIE WAUE T A f8 Rk T2 4 AT 5 8 e 1 A7
NRESIRIAA G A AW, BRSO RE T A9 RE (8 AN HA 1T i) AR OR A R MR UTT

(=) WP BB

N TSI SATARE I (AT, U T — T A SO LA W . B
e, BE S F E KR RCRAUN LIX J) 5 R AR SRR R AR AR AR P, A
YRR NPT o H IR B I ORFE T S Ak EAR RLSEBE, 35 A6 A i B TR
WRRE P, PRy U ORMEST o (48 BRI AN, CR/NEST TEIRIEEA g T R
SRS B AP O D X BT A TC T IR A N B W A A B SR R AR P T B B R, (49 X —
fift 22 0 B PR AP T BOJC I D 0 Bly e 58 5 AR AL 1 A R 2 (] o e SO DU s L SO X 47
RES Rk (BREIFT R RE D NSTEAT ARE TN SR A S O 4 1 B2, 0500 5 W4 10
PR T B ) TR (g RBIAD) . iz T O &R “ /N darkidy “BA
PR — BRI B Xy B SO OURE B AC B SR, I P B B SR X R 5 ) S A U [
P 380 3 X P 2R PR3 T B

Pk SCHE AR AR R ENE A o B AR 1 5 AR L ny —ookial, RE W
FOFAERIE W, oA e 0] 2 B ) A #, 520 (B4 5 QR TR FRIR b B0 22 501 — BLAF
1E, JEWUE TERREL B R A9k 8 2. e BUGAIES T, Wi NSk e AL, Rk
NI L4 A48 1) 5 P 8 1 75 S 0 e DR AR N i T B B OR , ARAERS HA E ARBAL  (53)
FEEREXS “Hdr” (Schutzgewalt) SRR SCHRAE, T BUAFGRIP AN LRI SF 32 R4 N 97T 0 fiE
Il 28 Z AR SFON AL, SOR PR SR M MRS, T DARAE IR AR o O 1%
ik B “ Wy Catelle)  [FRE AU PRI HEIE 09— B, DL N SA 36 E AL N R
JeRIE LM WP (guardianship) W55 UGS = AR KO0 Rk i 47 07 2K, i oy

(47) ARZEEMERIER, ZREZWE. 20 (REMRE P AR AT AR AE R M ik e —R T4
R A SN EW LB, GE) 2019 452 ], 5 137 BILIR.

(48) AREPEHRPKAMIBER, SWUXENR.: (HARAMZER— (RERMN (FR)) “R/PEP” ks
ZHMERX), CBREE) 2017 FF5 10, 55 181 TULAR; A QRUEUSMERILE k=AY, CHAR
HE) 2003 AR5 7 ), 55 109 UL R .

(49) Z WK GElEM%), Wt Rk 2003 4ERE, 55256 T0; XI55 R W7 HEZ R,
(HHEMEAIE) H 101 5, 2003 4810 7, 55 115 7T,

(50) Z WM. CHMIBAREEE), &5 808 HAE 2002 4R, 55 205 01; RIEW . CrEkE®R), EaHR
412007 4E R, 45469 T,

(51) ZOLRME B 23 KK 34 K% 1 3G Bk CRIBIERIR), W% AH AR 2005 456, 45314 51; £
oo USSR L), A RAE 2003 AR, 55 316 BTN .

(52) ZWarsl (27), A4, 55 101 30 figl (23], SAHE4, 45182 i,

(53] “RFTHAEGEFN, RAEATER GRI0A R XRFE A, BRI ASEA E ARG, B4 —#kit
T PRAE N AR PR NS R AT NI ARCIR, Wk R T EHRAE AN A RREN M E.” [H] A=,
CRIEIFSCTEM Y, BEFE, JEnism et 2012 A, 45 51 T,

(54) ZW (8] R - JTA . (TEEZRRERE), EHIFE, HE R 2010 4£5R, #5443 BILIT
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By 2SR D A0 A A% 3 M 4 i AU K (59

B M3 A5 0 P AT R 4 B R PR i [RLRE AT EE A AR o 0 H AR 35 o 9 B AR 47 i
o, HTX R MO R E AT, d ) EAR T AR N Y 5
BE” 5 M B IR B 55 I RE 1 2 AR SCRRILGT , (50 HUA J 3 DI AR TR SR
A FAEMAROEATRESERE, L KR @BENER W, H2108
RN BT, OB YT 5 BT IR R IR A . MRk, XA
SEEREAGE R T — A2 AR AR I SR B P U, N A A )Tk
PHFRIER S RN B AR “ W™ O EAEE, 248 — VIR R I s e
IR AT W B SRS, AR DAk AU R AE A AR AR AP B

S IEACT RSN RN HIRT RS A SER AN Z B SRR A,
1o T T AR AR AL B B 2 W AOR S 55 i sE BRAR 37 05 s 2 RE 1k BRI SR — PR Bh o 3™ i
B RN FIRT TR ZE S, G S B R fe N R )
KR T B ZHEA . AR R OB SCRE AR, IR A MY SATONRE I CHEAT WA — 4
JOAAR AR L. BRAR W 370l T 0 AT M RE ) N BRI AT M RE T N, LRI E ARBEA O
TRRP B, W KRR WS ONEE S CHEWT . MR, R T RIEST N, WA
1 7% 25 M S £ 3B 2 o

=. W StToARES AT ZIENTE

BT WP &N 2 Xk, BB oA SO AR T — 3R 0 PR e 2 R .
MIETERTR R BPE A B S, S 0 Pk SCRILAR AR SO, DR sl B )™ SR 37 BTl SR 19 465
Wk, HEFEUNY, 77X R E RSB RS Bk, H AT E 2 R
Go—m LIRS RSB I A IR 1, ) SO A AR O — AR 0, SR Bt T A
fEF], H OO A anafs ok, 7 Hk, RE—-SEZE e s m “mE” “miy”
SEAE AR B PR AP R G, DL PR AP A A S TV ], {E I S AR TR TR AR DURE R AR A
&, EARBAENGEWAE N X AR B XRRAR AT RE - BOE B T AR TR AR A
SRIBURH L i A S22 R, RS TR AR N L VA A () I Ak 2 AR AR A R SR AR gk 58

[55) See Nina A. Kohn, Jeremy A. Blumenthal, Amy T. Campbell, Supported Decision-Making: A Viable Alternative to Guardi-
anship, 117 (4) Penn St. L. Rev. 1114, 1116 (2013) ; Leslie Salzman, Guardianship for Persons with Mental Illness—
A Legal & Appropriate Alternative? , 4 (2) St. Louis U. J. Health L. & Pol’ y 279 (2011).

(56) [A] M EE": (ARMBEETHESS’E NSRS AY), YL, MR, Ry, BB E
Gi: (R AL AR B AW BO 0 ), BB E M ROy A IR A F 2014 4RRiT, 55 204 11,

(57) XTFx—RE, FEREAT: “WREPRELEX BT AR YNEE, Ba, BRI RIENX A4 17
AR, B BE N BREIAT 0 BE T N BB o e BT M N RS2 TR P TEAT D BE D N R
fiio ARMITEFRME, Wir ABCA EWER . WIANES, EWw @B IR BREIIT MR AR R £ " 3 (%
i REIRD . AR, et kL 2008 ERT, 55 151 0T,

(58) Ak, HAMRMERRMEE . —m, T EmAE AR UE0R B BE, 78 [ 7 0048 ol I A
AWEBEEBRR TR (SAT5] (9], #HE3, 55208 T B (B0 R BRI A 24 2 W
AT B 2 A M), (H Bikedeak) 5233 41, 2014 210 1, 5142 50) 5 S —J7ia, fEEEER
B N SURAMIR SR AT I RE ) =40, ISt 5 Ak SRR B CAT O RE W, AR R AR N B A
I A I 2 (RiTS1 (21), BRI, %7 70 .

.70 -



AU PRATES 57 H A% FNEH

UL, SR SCIES RS B T A A AR S R AR N R B, ESr Rl R AR R

(—) Wi B A B A

WP DA Tk OB ) B R 25 8 SR HE ORI AR R LA BT o EXE R4 H ] SR IBOCAS [R) 2 i
Pt B GRAG 2 SO S, 4 o R 199 S 5 A 1 o e Bl M I R 25 Az s T AR 4% —
P LS G 8 HOO IR, WP R R Y B AR ST M R TR IER AR, B R
KEREEH H F 255k & 55,

W3 B AR P B 0K BB IS 54T N RE ) T AHESE. W57
MRS AT CHEERT SRR T R K E RS R a0 R
BLRE I B AR, — T R 2E A IR P 1 RE  DUEE R T B B it A i E, S —Jr i
W N UL s R T4 W 3 A 7 OO th e o AR, 76308 008 A R 09 A B 9 45
T, XAhaE CHEEHT WS ON T g B N PeE s T e e LA . MR
F14) B 8 S A7 WA 2B AR BT 24 T Ak 2 I IR TR R

1o ZR AW

2 G0 W A o B Bl M A AR IR K R 5 kBl e N, BEORE A LU
RV I BB RS, JEELL AR TR N7 fER s SR, X —
Ry R B 2, B ANl TR . KRS SR, 455 R B0 50 0 6 ) i
ORI B SIS E . WA T Rk sk R R R A

F X R 45 10 KU 2 BEAFAE T =58 5 ik, A% G Wa b DR e — T 7= 3 I 1 o B o
ED DG, WPk — W vk B vk ki e, (90 Yt U A BT R B A A =N
K MR, ICERBAEAS SRR, B R AR AR I, (600 Hodh LI =
AR o L, (0] 5ERGEAT], AR B I B R 67T R AR NN B R
P, X —WRATE K 258 4 LB S LAl S e 47 fi (62

[FlRE, B T =R BOEK AR B AR AR 2E: Ff (idiot) k3 F SR iR
(natural fool) , F§MJE B Az A6 G K #h 5 m 09 ABE; R 45 6L (lunatic) , $8M G K
e B AR . B 0T A B AR A B, eI O AR AR TR T R RS
HEHEE A ER, HAUE s Db sc g kR N, W PR as, BEHR
BB A b A RS 4R RS R AL SO R E O I AR o (03] X — i B I A RO, i
AR B AR AR Ry, RS A B B AR B A T i Zk s (64 %
B Y FAT P AL 23R RS0 E RS, RS BRI — R BT MfETE, 5%

(59) ZWwigl (27), R4, 4598 51; Aigl (28), Anne Lefebvre-Teillard 45, %5 402 Ui,

(60) See Antonio Buti, The Early History of the Law of Guardianship of Children: From Rome to the Tenures Abolition Act 1660 ,
7 U. W. Sydney L. Rev. 93 (2003).

(61) See R. H. Helmholz, Roman Law of Guardianship in England, 1300 — 1600, 52 (2) Tul. L. Rev. 251 (1977 -1978).

(62)  JAIMHA N X — il B2 8 TR A S 2 2pfidr, SREP A SHEIP AZAEEAEgRLR,
ZULEig] (25), JEM, 8250 5, B U0LET5] (28], Anne Lefebvre-Teillard 5, %5 405 i,

(63) See A. Frank Johns, Guardianship Folly: The Misgovernment of Parens Patriae and the Forecast of Its Crumbling Linkage to
Unprotected Older Americans in the Twenty-First Century—A March of Folly or Just a Mask of Virtual Reality, 27 (1)
Stetson L. Rev. 18 (1997).

(64]) See Charles P. Sabatino, Suzanna L. Basinger, Competency: Reforming Our Legal Fictions, 6 (2) Journal of Mental
Health and Aging 119 (2000).

<71 -



EER 2019 5 4 H

RG] SRR LA B R S PR I, XS AREAEAEAL TR BRRE, #iE T
%, () I 25 - BURTE B S5 EE BT R b R R o, IR
AWABBA G 1 F WAL T A A A KB BT, BRAR A AT 68 73 36 R A4 7™ A= AR
XA AR T A, SER Ay TR B0 X 48 A S A 4 7 (60

1804 473 [ 75 S0 T Wi 47 ] B2 09 M8 L 58 42 L S8 W 7 e T o 16 2400 T R AR AN B9
ANB W EZ 8D, AES 450 Z50F TG VERLE . W A0 R AR N A B 3517 IR
HACHIL N S — DI R G 3 7 3 — AN IR A BCER AR O, L 22 045 X i s 4 A St iy N\
WEE (55468 %) o RIREMETISWE M T AR I & o A506 7 NI B A 7= J7 1 9
FARBAFN X HIE A SRR A N ME (55 505 %), IUFES 510 R MR 7™ A
AR 25 1 Se B T R 7 o 7)) RIVEE S 1968 AF K BR AR A 7 il BE A A, X T AR 4 o
MAS RPN ERIBES AT, ERX RN RNRE . M T Y-8, A5 PR
RN BRT ;s AEEMIR ST N, B P R ) AR NIRRT R, A B A B
PEBA RIS IR R G R iz A, (68

2. AR RS

PR A Ao/ NS IR TR0, WIS KA. ARSI
FEORAP I T A DR ) RO AN S8 A ] . A0 B, R AT D RE 3 R RE U R A
TEAT 9 A S BB AR TR AL, AR 2 B AT ] Ak B N B, R AT O BE T R — AR AR
PERG IR, — A AL [R] 7 (69

CRYT 12 FR AN B R L R R B O, AT E TIEHEES) (legal
capacity) PN, “IRARES T —iAE AT PHARKRE X £ AT R R
e, S MG ER T CRHREST T AT AR WA 12 (2) ZRI A R R
“HERTRLATE . OO R GRS, EARE T — N S 8RN CRORIBE T, iR AT R
RE1 " o7 U0 S I AWM B, A2 M T A S KR (AR
se— )T SOMEE, R BRI AE CAURIRE 1 B O A DU — A B R, T R A 2k
P SERTEF . T A% Bl i ik AR I RS WA Z I, — 7 WK E B R AR AUR Y
WAHE, 55— mERE BRAAE L AT ok @ i g ik, U2) sl A s B

(65) See Kristin Booth Glen, Changing Paradigms: Mental Capacity, Legal Capacity Guardianship , and Beyond, 44 (1) Col-
um. Hum. Rts. L. Rev. 104 (2012) ; Leslie Salzman, Rethinking Guardianship ( Again) . Substituted Decision-Making as
a Violation of the Integration Mandate of the Title Il of the Americans with Disabilities Act, 81 (1) U. Colo. L. Rev. 164
(2010).

(66) Higl (63), Johns 3¢, %67 Ui,

(67) Voir Pierre Catala, Regard Rétrospectif sur les Incapacités Etablies par le Code Civil, lLa Semaine Juridique Notariale et
Immobiliere n® 36, 5 Septembre 2008, 1267.

(68) Voir Jean Hauser, Des Incapables aux Personnes Vulnérables, Droit de la Famille n® 5, Mai 2007, étude 14.

(69) Jean Hauser, La Notion d’ Incapacité, LPA 17 aotit 2000, n° 164, pp.3 - 8.

(70) Tina Minkowitz, The United Nations Convention on the Rights of Persons with Disabilities and the Right to Be Free from Non-
consensual Psychiatric Interventions, 34 (2) Syracuse J. Int’ 1 L. & Com.410 (2007).

(71) See Amita Dhanda, Legal Capacity in the Disability Rights Convention ; Stranglehold of the Past or Lodestar for the Future,
34 (2) Syracuse J. Int’ 1 L. & Com. 456 (2007).

(72]) See Eilionoir Flynn, Anna Arstein-Kerslake, Legislating Personhood: Realising the Right to Support in Exercising Legal
Capacity, 10 (1) International Journal of Law in Context 82 (2014 ).
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AEJJ (mental capacity) WfAT, ik HERE AR BOA  —HF 45 (73)

FO, 2T B 12 SRR 4 24 [ S B MR A b SR 1 P D pRe SR A e O 74 AR AR 3
R, BT R DR A B A AE CBRBET, XA CBREET AN T A o
PR ARG s T AR P B R SRS, RO A B O R T 2 A Oy — Rl 2 i
7, R—FANEYE CRREERT, XKLt AR R HREER LSBT A N d R BREE Y 3R E R
H T EZR U THE . (75

B, CRYYT 12 FEORM CEEMML” BRI N RO T N, Y
JE# “IFABEEIERRP AN A £, S BE AT 50 AR R RE T B A o (760 Al A B
WP EW E IR E 4, i Al RBEE i SRR B i AR B A e T A
WMkE, “EAF TR RO R A I U7

() 3 M4 P& B0 98 7 o

L “RA7” SL AT kR

JUE SR AE SRS IR NN -2 A1 A i 5 A B S, (AR, i 57 3 1 G5k
IR WS 0. B, EotZ W nl B fEvE . BILF AR B A B I3 AR 117 56— D1 19
BT, US) Sy ik B R A BRERE I I N 25 BB Ak R IR — A B IR 2 LA
HAEBBREDZ AWM, SBLEME" . U9 Hk, e sia B ita. %
A AP AR B AT H— i B B, T AR R A S A M A R A R U R R H
R . SCHF AT SLYI e E BRI T AR A" (dignity of risk) Fl
AL AR , (800 (H 3Ktk 9K BE LAR Ak 4 M 9 B0 7 R 2 S AR o A R B R A A
N, BTFAELANE TR ST AT e, 5240089 KUK RE 2 0O 15 21 N [ K M AL 2 5%
By A, BU W i B 1Y SC55 8 Pt A BMLRE O AT BE . BRE 7R B2 0 B SEIE

(73) BRIELF MM “ mental capacity” — i/ 4 iE F 37 1 BE RO DE AR vflE, A SCRFE DB RN 7 " &
297 B, legal capacity £ B Hl mental capacity M IX 73 HIEHE Pk BT ARALH], R o 5 4
P PR O A B A RN, TS B R A A RIBE T . BREEARIL . RL AR T A B AT Y B R
J£” . See Cliona de Bhailis, Eilionéir Flynn, Recognising Legal Capacity: Commentary and Analysis of Article 12 CRPD,
13 International Journal of Law in Context 9, 10 (2017).

(74) 20 [ B/R22] APifs - 0. (3] 20 - FEE— s ir#v: B A7 ikl < AR o BA EEFEA
LY SIS R ), BARAE - £ FHEHE . ( GREARFIAY) Oi5E: @AM (2014) ), BR
WAFRE, AR RHL 2015 4R, 565 162 BT,

(75) See Mary Donnelly, Healthcare Decision-Making and the Law: Autonomy, Capacity and the Limits of Liberalism, Cam-
bridge University Press, 2010, p.271.

(76 wHiFl (19), ZFEIC, #5107 T,

(77) See Eilionoir Flynn, Anna Arstein-Kerslake, The Support Model of Legal Capacity: Fact, Fiction, or Fantasy, 32 Berke-
ley J.Int’ 1 L. 131, 132 (2014).

(78] Z WIS (55), Kohn&3C, %5 1142 Ti,

(79) Marianne Wesson, Substituted Judgment:. The Parens Patriae Justification for Involuntary Treatment of the Mentally IIl, 8
J. Psychiatry & L. 150 (1980).

(80) ZWLEi5l (77), Eilionoir Flynn 23, 45 142 71,

(81]) See Piers Gooding, Navigating the “ Flashing Amber Lights” of the Right to Legal Capacity in the United Nations Conven-
tion on the Rights of Persons with Disabilities: Responding to Major Concerns, 15 (1) Human Rights Law Review 45, 71
(2015).

.73 .



EER 2019 5 4 H

FERIGUE A T HEAT ABUE S B Bl AT MR 5T, (320 “ 28" CHHERN A EZ 2N
FRIE e B RE, A B A L (83) HETHEAR B R — N ER e R AN
JIT A 55 B R A P 5 U84 AR Sy A 4 o ) B &, o 5 O 5 R A8 L I 4 1Y
fUEEH 3L % (Representation Agreement Act) — ELH/E N Hr B R A 4 . (HILZE 8 ZR AR
FORBAE N B AT SACBE B s HERE 1, IR0 T RE NI R R B R
16 7% (4) (a) HRZMBHHRAVCHATE I & W 2 /30 N5 & S dr s o0 T, LA A
T2 R RN O B A sk o EAE L b, B IR M BE A4 0T 3 D) B A X A2 AR Y
FroRee i sy, (B4R “ RVFRIRE T ZOISMNILE ,, BB AR A AUTE R RS 2 T BR A
WA NBIAT N RE ST, JFAE FU i DR B B0V B P P R AT O BB D RO MLE o (8S) (B AR TE B
i, BRE EBRR AR Z 2R AT 12 FKAR MRS B A S e 2 4 2
MR, AR . TP 2 REE L IR PR AE A Y 2 A [ SR R e T BT A R
HBA P i 1 fR B L . (86

2. PIRR B A

A BRATCRL 3 4 47 ) B2 7 24 A DR P g s 30 M) 4 5 55 T HE B R [ 4R B0 T
iy, WIAREA FTRIE . X ERE: —Jrim, USRI A Z3E AT T
Xt FC L P T SR B 2 T B R AR BE RG50S RE LB B I N A £ 8 AR
fr, BAMFHAESER A, Rk SRR L&A T NN (5531, 35, 36 %)
AR, SCSR X B N B SR REE (55 30, 35, 38 &%), SRl T LR PIAE .

PO AT 1A SR A A B M B A R U R A8 A Bk b 0 R AR . iy 22 A LS 1.383
A2 HOMLE - CAEEE AR N B E WY, YR BE I 2l DA AR N W R 2 Y i 4
R Al A E R B R S XX — Ak o 7 PR A AR R R R, AR AT RO R A
Pede i, JF B HEZ R WO 3 R AR A 4, b AR N o (870 % [ Rk S 5 448
AE L FOE, B AR T A s IR R e £ U5 BA Be 9 BE 0, BRARBIEAT AN
R AT Wi N SR e N, B8 ORI AT I3 sl R ST, B S AR SR AR i
5 5] i 8 ¥ It 3 3 3 S 91 B SR X O (TR 2 A M N B BURAT S8 0 B D] S 55 (38) |
WAL BIEAS LB 225, HAMABL TR BUR % & 7R KA B B AW

(82) ADFIEH TR RMEZ ., ZWHT5] (55), Kohn Z£3C, %5 1143 Ti; Terry Carney, Fleur Beaupert,
Public and Private Bricolage-Challenges Balancing Law , Services and Civil Society in Advancing CRPD Supported Decision-
Making, 36 (1) U.N.S.W.L.J.200, 201 (2013).

[83) See Lawrence A. Frolik, Guardianship Reform: When the Best is the Enemy of the Good, 9 (2) Stan. L. & Pol’ y Rev. 350
(1998).

(84) Z Wil (65), Glen3C, 55 140 ¥1; Hi5l (55]), Kohn &3, 5 1124 1,

(85) ZMLusl (54), MikAi4i, 5466 SILAR,

(86) fEEMYIFIEM AL . “MEEIFAMNE R SKT AL 512 FIWKT A G A L DU 2 R 0917 68
URTHEMEEABE . TEW ALY 5512 5655 1 Bedi il ke, BT A AHERTE F R0 19 B L R 2B kR
J1, AEIAEFTE ANERRRAT B S AR R SCS5 o BN, 2k 25 RO CRIAL F 5 2R R3S 19 A 5 AN B AT {8 AU
B JLWRIRETCIEAT A o7 B 22 A AR h RIS Y, CRRATIACE A2 MY E— B, D AESR
ToiE R LR EM MR T, B BT g i ™, Dy 7 3 RO 00T BTl B A b By 35k b
TR GBEARFAMK " o AREEN A7 512 FMBEMIFIRMR A, 2 hups://www. ohchr. org/EN/HR-
Bodies/CRPD/Pages/DGCArticles12And9. aspx, 2019 454 H 10 H & J5 151 o

(87) Hi5l (54), JERATH, 45464 5,

(88) Civ. lre, 25 sept. 2013, no 12 -22.300.
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ERE AW, ERE L N Oy — ke MR M B P AR R A0 R BUES 31 5%
FORE BE AR W 37 N IS S B A N S 0 B A e M T B A N R, B &R
B bR PR RS R A

Ui T AR T R B

R IR SRR W 4P A R g DR 4P R R R B B B, W S AT D BE 0 ) B Y
SCHABR BT, RIFTREAT D RE 7 R A R WP S R A e T 1 S s, DA
R PR EE Ml 52 B e 3 AR T8 B, EL IR I 7 s 3 o) RE T A B b R B AT N BE O YA E
PAE A AR R B AR 5 9 T RE . Rk B ARS8 38 1 W4 A BEME I B A2 )y, B0
TR IR R, HAE R ShRE P 5, M R AR KRR BE b AT SRR T AT O RE T Y
I o B F i R e, — 07 0E o 357 22 0 Y AP R 2l 4% 18 52 B AP Y
MK, 93— i o 0 T B 2 o0 A FR 4k R AR A 1 A o

(—) My E HEE K

L W 3l i ) Wb o

F1 BT BIAE LA B SR8 T8 S RE T A Jo AR D W A B, T M A R 4 U LA
AABER A AL B A B i N B o W 5 55 A O RIRT AR v o O SR AR 0 L B AR L BORS i A
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Abstract; The General Provisions of the Civil Law continues to treat the guardianship as a comple-
mentary instrument for legal capacity, and there exists a full connection between these two institu-
tions. Under the system of trichotomy of legal capacity, this connection has caused many problems to
the existing law of guardianship, i. e. , the limited scope of beneficiaries, the neglect of the wills and
preferences of the ward, the incompleteness of the legal system, and inconsistency with the fundamen-
tal principles of the UN Convention on the Rights of Persons with Disabilities, such as equality, anti-
discrimination and the respect for autonomy. The confusion of the nature of guardianship and that of
legal capacity is the main reason for this full connection, which is further intensified by the partial o-
verlapping of the two institutions in their objectives, potential beneficiaries, and time effect as well as
by the ambiguity of the concept of “guardianship”. According to the idea of modern guardianship, the
guardianship system should strike a balance between the protection of vulnerable persons and the re-
spect for their autonomy. The future Civil Code should realize the partial disconnection between the
institution of guardianship and that of legal capacity: on the one hand, a special procedure is needed
for the guardianship in order to create independent criteria for its application; on the other hand, a
pluralistic guardianship system that includes independent decision-making, supported decision-mak-
ing and surrogate decision-making, should be established to improve the classification of legal capacity.
Key Words: guardianship, legal capacity, guardianship of adults, guardianship of minors, UN Con-

vention on the Rights of Persons with Disabilities
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