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Abstract: Currently China is incorrectly relying on the fiduciary duty theory in the company law to pur-
sue the liability of the controlling person in securities regulation. Over-emphasizing the role of the con-
trolling person in a list company will blur the liability boundary between the controlling person and the
list company in the corporation governance. China should, on the basis of clarifying the boundary of the
fiduciary duty of the controlling person of a list company in the company law, change the logical basis of
the controlling liability in the securities law. If the controlling person harms the interest of a list company
by his control of the company, he shall assume the role as a de facto director and be liable for the viola-
tion of the director’ s fiduciary duty in the derivative litigation brought by minority shareholders. Fur-
thermore, if such control leads to the violation of the securities law, the controlling person should be
considered as one of the statutory violators who will bear the same direct and primary liability as that of
the list company in the class action brought by minority shareholders, without the need for introducing
the joint liability theory under the traditional tort law to judge the controlling person’s liability.

Key Words: controlling person, legal personality, fiduciary duty, de facto director, derivative litigation
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