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FORAZRTZ=AFMRAET ARG L ARETEORELE, TERE, ZAAHAN
BHAO IR RBHAZELERN G R, EBIRBEEKRAG AL H AR F R B
CEARERM— LB RINEH G, BARFT I EERH BT,

XK@ EARY KARIE  FEEF

— R A 1 2] 7L

HEENRRRIES, B R AZ BN SERERENNEEERTE, RERERER
HEWS AU R 5o U AL, “ 358 P RRVE " ROR & R A B R BURAE M B4R @ B IORTS,
RIGEALFT R 0 E M EEER, (2B R3S, RN A BN AT M E LB RRENS
LRI, BT RA B RE S0 N E F LT ER I 8 7n , OE I, R IR B R — Sk i
ERAURRHES RN EFER MR, (3)

T IR E N — S A —— Bl s B E A ¥ B, DR, a0 R R
FEM ABEHERE AL WE" D, SERRRERANGE LRGN FEL,
—WNHE (). Stone) TR, N BT & B — Lo 45 4R, I AT RIEM B AF L, M R4E M HL
MTE R — R E /M EREEE”, (I AABRARBAACH HIRTH PR X R
W, RiTTRFEZRRME, BHE BATIEE SR F RN R OREN R, Bk, ERAZE, AR
EERB M EF LA EHOMET L, EEEMN R, il FUKHE B 05T H 7R 897 0 R XS RAE ¥
Ao

x WM A EREHRRBE.

(1) See David M. Walker, The Oxford Compunion to Law, Oxford: Clarendon Press, 1980, p. 739.

(2] See Roscoe Pound, Social Control Through Law, New Haven: Yale University, 1997, .46.

(3] BN %EER(EckhofDFH A A, K HF M LR R —H1KZ P00 £ FHARE (guiding standards) , B 1142 24 55 A XHE 8 8F
HERITHRBUE RN S B, St B — ek, R ARG B TR A 1R X 10 57 17 29 B985 #E , see Torstein Eckhoff,
Guiding Standards in Legal Reasoning, 29 Current Legal Problems, 1976, p.207.

L 4) See Julius Stone, From Principles to Principles, 97 The Law Quarterly Review, 1981, pp.228 —-232.
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AERRMIERD . TR A5 ARTE , dF IR ARG RE H LB, N E SRR, HFA
FETE— 2 B HE M T A RN . — AR JRUN R SR M A ek ) — 1 B el T () B A0 T BB A AE 75 —
PNEME EERREY, ERRAFEFB AR R, - HMNESHATEAH AN &A N
RYE, BN B VEE B EAE 2 SR U [A] A b I, R 0T AR A — AR JRUUN AR R ) B O R
LR A" X FF R4 BB RN KRR AL A vhoE B 1 W R BSOS T S R A A &
BRERYFBHRAERRFZI, ) EEBBISENIE MY ER) Arll 5 A0 (A IR IER 7
BB, RN B SEE— B TRE,

3% A R W, B Tk R IR B EOA L R B A B T A, RO TR R R A — MR MR
B o — 77 TR 16 5 BE AN R RE W17 O 5 S, T R AR TR A R A AR o A BB K
HoSEU T B T AL R R b B B TR AR B RU Bl B b L TR Bl AT R R R R E R AA
BT LA, G AT LA D s e e A VR AR B A R AR BRI O R R IE LA R RS R P AT S i Al L o)
HEZ ERNFESE, ARERE - MFERHNEN BT RE TR MK RS ERGH, T2
M — 52 R B R R AR 3 A X AR L6 R N 1T B R R B B AR L. U7 )BTy,
RN T B R ImiF ab g AETEHE S| 7 A R A& ERABRE N R A E 9 AL TS L AT
BHIEM AR HE —— ARMFR, R A SR AT ES U RAREE MR E S, & RIEDREH
HOERREUNASE 2T EREAMXN R, XREKRE, RN ATERAM D RESI AR, B TIK
T EF) ), 3 R B A W S T 0 T S b, (8 T 38R 51 o 0 200 T I 2R 5O e R KL, 7R o
= BB IE 5 o

B TR RN B SATERT 2R, 2 0FHKBRIMT = PBLME: (D ERAZF, W
fRB XS R AFERN; Q) uf bR SN AERXR G2, EMPITRT,
FUVF R B HCHE i B IS AT 3 5 (3) an e oA J U 22 ) oY o ¢ 1) REL, 7 BV BE 75 8 by A A8 AR MR 12
ERyME—ERT.

TSR B I 2 < v A TR U Y L

ERERPAT TS SN, 605 bR Bs BRI N R AR A 4 57 R
W AT A — R s B TR TR R R R IR E R A AR R B
CWEEAE RN R AR RN R SR IR S, X SR B A AT E S DA R AR R (B
AERERAE S EFERIER, H o H A 8 SR A B R B PO R R AR A TEROH 2

[5) XEEHTHEKX S MBI MR, . Ronald Dworkin, Taking Rights Seriouslv, Massachusetts: Harvard Unijversity Press,
1977, p. 24, Aol BEE¥FEFFIEA RS LRI A S ERTE: (DN IR EIE SR T A BH TR, B K £ W
R R B S RS R i AR A B ST R A g R (R e T RN A% By R I o — b i S DR Ot BN B B Sh s SR R R
g5 R LR M DAAE B Y Jr B ITE A T ()P A — S g X W T A R0 Bl R 5 TR0 A A
., Pl mEEEARE FAAMEE ™", of. Robert Alexy, A Theory of Constitutional Rights, Oxford University Press, 2002,
p.49.

(6] CI. Joseph Raz, Legal Principles and The Limits of Law , 81 Yale Law Journal, 1972, pp.839 — 842.

(7)) XEBEEE 19 RO KR A XA (1896 FMERRE MBI EMEN" SRR, N dEFK BREMSF
FEHR MEME - BUEGEEERF RN EET WA Y MBEXHARERME B LERETH" . Roscoe
Pound, The Spirit of the Common Law, New Brunswick: Transaction Publishers, 1999, pp. 179 ~ 180.

L8) MEFFEGETHMEY MR R, UEBERUMAHEESEXEN - ER " EPHETERGHMIT. See H. L. A.
Hart, “Postscript” to The Concept of Law . 2nd edition, Oxford: Clarendon Press, 1997, p.275.
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br, B A BEUE BT 802 N RS, B A N 2 T BT, IR A BB R B AR T N 245 A Tl
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BARY EOR NI A 2 R U R X — W AT AR A8 B, (B AR RO & 8001 Sl vk A IR 0 i
HLOEE -SRI AR E AR R, SR REFROLR, RN RIETFERSE
AN ERIR IS R HE” T R TE  E s SERf 5 , 2 ——h f E u F0 BE 2 R B B I 3 A 1 R
J) ; (9 JH57 4 Fiifill 4 ( Peter Stein, John Shand) 5 i, 8K 4 Fr i Mg R W), S B — sy 1 05 A AR
S 0B ; 10045 )8 1 (Duncan Kennedy) Mg 8738 (Cass R. Sunstein) AN, 8 E A 5 F i a
RPN — s B M An e s (LRI (P, S, Atiyah) B /R, RN B A At B —Fhk ke 7 s
FE S U2 5@ AR 9 U8, & BL A8 IR & 0 JR UL K ot 2 e 7 30 A 45 Rl B 5 A o S 47 B9 R 1 .E ML
7 s U3J BT %) 58 % (Robert Alexy) MIAR RN & —FIBENR , E— A TFTHALBESBILRATE
RARTTRELIE — HARMHLTL , BD AT iF A9 B fE ML @ (optimization requirements) , (14)

B EIRZFVARGER MR B AR W — e B T & T B 54r, RN M FEER
UBAFEENR R IR — HRNBERABEN. FHH, BN AXEGREMEE(ELS
R EREEREREAE), ANaRAE -t o e REEN TR &,

(—) B e ) 38 5 05 1k

BERREMAFEEAURFEREMAR AR, XAERERVNAEHE ZAHEN, BIERERITT
DIFERREMNAAAEES BEU AL EMSEEREN eSS ek En”, US) ssEfkER
W e S e E 5B A E O T 7E & e B AR ] v T LUBA R /9 JE ) 45 40 7E 3 & 1 Riggs v. Palmer — %
B, B Palmer B EME B RN BMA 7T R HiEBBARUSEU =, WERF T HEEAN,
ERad NI E  EHEMARAENB KB RITAFERFA" X —RW, FE T Palmer /) f
PR RAL . BT kB HE IR S| 7 - Rk IR N, 4k £ X BE A 5 R Ak AR BN T — & B4, R
B P g 5 3 K T Ak ARGER I B RUR] B OGE R P  JE g A A RS T M B MR TR
AL BB — 4 L RN,

A, A e R B R S B A, AN R R vk BT B R I = R4 S R R B A R
W AFARBHEXL EREREN BAENFAEERAETL EORE W E, FARNEZR
A AL 7] BE , AT AR U8 BLTE B B R B = 1) e EFEE TEH T REA R A T e T LR A,
P, B 52 AR IR U " AR A (R &, 3R B4R A X TR 5 o

A HH E BB T IR RER 51 2 AR TE B 00, A2 AR i R oA B30 s O8] 1 B B /R 19 4 S0 B ik A

(9) BREEE . "HREXHEMN— DR N  EHSBNET, HAREEH S SR TEA MRS FBNRG.
BURBHSES MLEIEREA P LXHER SHXEHBEEZENEKR". §i51(5), Ronald Dworkin 1, p.22, p.
28.

[10) Peter Stein and John Shand, Lega/ Values in Western Society, Edinburgh: Edinburg University Press, 1974, pp. 101 - 102.

[11) See Dunean Kennedy, Form and Substance in Private Law Adjudication , 89 Harvard Law Review, 1976, p. 1688; Cass R.
Sunstein, Legal Reasoning and Political Conflict , New York: Oxford University, 1996, p.31.

[12) See P. S. Atiyah, From Principles to Pragmatism ; Changes in the Function of the Judicial process and Law, 65 lowa Law
Review, 1980, p.1256.

(13]) See Juius Stone. From Principles to Principles, 97 The Law Quarterly Review, 1981, p.229.

(t4) B4 58 % iy (requirement) "B — I & LTEIZ A4S, 0T IR I 6 £ (command) ™ " #6.1F ( permission) ™ F1* 2% (|- ( prohi-
bition) ", WLAT 5| [S)Robert Alexy 1, pp. 47 - 8. FE 8. Bl 5| 50 3 17 I SRR JE W 58 5% £E 1L BL#E” (optimisation preecpts) , sec
Robert Alexy, My Philosophy of Luw: The Institutionalisation of Reason, in Luc J. Wintgens ed. The Law in Philosophical
Perspectives : My Philosophy of Law , Dordrecht: Kluwer Academic Publishers, 1999. p.39.

(15) "o o sk i TR0 0 HF S 8 A R AR IRUIU ™ (FH 25 TR S ZK T4 19 BT S5 € 9 LW ™, vorpositive Prinzipien) Z % 7, IR H 78
WG E AR KRR R A1 E 5 STUE R SCRLE L 18 e 5 AR SUE RGO # g A B A 2K
BOAHARLTF—F ARGFERS —MAER. ¥REHBFEUN TR, SRFEE. GEBERUNERRE—
F BB A B P AN B ) heep: //www . law — thinker. com/show. asp? id =2609.
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JEU R B4R T — AR B T IBAE O RE R B R i v ) D LA B 0 i IR,
AR T—FHERYEREE (BRI A E XBURERE"), MAFRAE N AEER, S5
FREHRE B, PHESESEEERBITE FRBHEUEA XL LR FH— A F B %
LB IIES)  (16)

“H T B0 8 7 H AR R Bk B 00 IR B A, A (BB R B T Bk AR RN A A P S AR BRGE 7
EHRFEARHE R, MRAEFRIRBTHRE T — F 5% WA R B A& A HSIE . ASaE
BE, X—RUTE—mR" WA, SRR —E, B AR UGERAFEECE PR X A 0.
B, BB ERRAEH R PBOFRBE G A MERH G R ERERNES SZWE,
X — TAE TG TR K Hk, LA R A B S, m] BEF AR5 -8 BUAT I B 8 A i 0 035 1 78 (6t SR [
P s b B IR g Tk ) 45 B B L 557 ) R R B R A R O R R ) L T A AR R sl oY e ) R0 A 1) 2 1T
BEAFERE—-HAEX EZBRREMWE; R EREMNZ LR E MBOFEE, LR ERRT
“HEPHEE TR EEN A XMENRILR UB TR E B EHMHR, §TEd
BHETHSE - —HAWEE L2 HEMEARERPTA AL, BE BRTERSEMRHOMNE
WAL RMNEXEHBELR LA XN EILIR (7

JE TR 5 9 341 “RRIE I BT R WRAE PR R R E B A T, 2 B A R Tk
BERMSFASE, B (DRBER; Q) RBREBVFREEMEN EEEZ, FEREN B
BIPHETEAT , S5 IR 2 TS Z I s G) RN ML — L QR B B, [ s R AE I ik
BEE URGZCANSE2EE IR, ERHNERENZER, 8BS bR BN F 050 5 55X =50
#E ARFERRAE Z bR, B ARV ORI AR 4 . BDBE B B BT 5 , A P RAEEAR & H 45 iE 8
WETR T R RA AT SRS IR" DB —F X AR R RIEZ KB AR — &
(234 BT i b R S A R AR IR AR RN . TR R BE MR I, AR E AR
BERA ISR EREE, OO BE X R, R R ITERERZAHCHE RS T # A

(16) “# % J1 ¥ (Hercules HAEREK O ERREEXRSFEMN - CREEFLRNEET . BEABANMNEIT FR,
HOMEH)ULAEE - BAANTHRANEYN, IR NFENEARNXEMNFELH TALFARETEREAR
— DI El R AR s AR T HREN AR EMAAE SRR, X MERT LU A EE %
Se ) B 3 — Fb HY S — BUR IR AE , AT 3 A7 BT A48 BB 09 L 5 7% 69 R 3k L R 3K A9 X F¥ .7 51 (5) . Ronald Dworkin 5,
pp.105-117.

(17} Standford Levison, Taking Rights Seriously: Reflection on “ Thinking Like a Lawyer™, 30 Stanford Law Review, 1978, p.
1083. #5|HAIL (P H KR GBERE)Y, GEBWENA IR HRA F 2002 £, 5 54 7,

(18] See Cass R. Sunstein, “Incompletely Theorized Agreements”, 108 Haruvard University Law Review, 1995, p.1733.

(19) “dexEmka R KRB LUEERTHE AR REKRZ I, 5T Riges v. Palmer —F T T HE S| # B  H W —r
“EMAEAEABCSHERT PEAT AP EEAEER: LR ERRT
juria sua propria( {Efi] A A B M B © S04 R 47 R B 3EF )" . “Jure naturae aequum est neminem cum alterius detrimento et in-
juria fieri locupletiorem. (#X#& B Rk , FAABFBHRAAS).

WEERBREFARMAFIN=RAE, BLL EAEBFTZVHREBN . BERNTHRAS S HMEH, € 5%G
MR- FUBAERFPIATEANTHCHERRESE BB EHONSRBOM . BT L& FHMNKRHES
BRERA(ZFRCERCETREHRT. F16 A, (FRILKIS0 H 17 EH LK IEH (regulae) " BLE AR AL
USRS R NESEREN,

EHES L, BWE-B LRt (Edward Coke) BT AN EHUN PR KER . T A ABRN EZHOHE",
¥ 4R (Francis Bacon) X A FR| T —A(EAMRT) A ST PAKRTHERSTHN =T M " EBAFFERA X
B U EES I, TESRE Ak RSO R LR AR & AW, o] LR R IE Kk e ki
B -BHER,YERCENARY . DU RS S FRNRHE U RKERARNE S M EEN S ERETR
RHUBHE LH B, " See Francis Bacon, Maxims of the Law , Preface, 1630. $ 5| A #17!(10), Peter Stein and John Shand
4, p.101.

“Nullus commodum capere potest de in-
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6] Ho 5 PR SRR, MM S E B EKEHE PR EL, See Roscoe Pound, Introduction to the Philosophy of Law,
revised edition, 1954, p.58. {HIX = 4 G 0 sk @ E W & 2 ML 1Y | R otk 3 R B4 I3 0 A b o X 5 5

[21) Cf. Pierre Schiag. Rules and Standards . 33 University of California Law Review, 1985, p.379. 25{elfg= 300 — £047 " F“ 45
HE — ¥ 4T 7118 . See Wilson Huhn, The Stages of Leagal Reusoning : Formalism , Analogy and Realispi, 48 Villanova Law
Review, 2003, p.372.

(22) X TFHRAEFEAL o M0 A9 13 #2 53 #7 , see James W. Colliton, Standards, Rules. and the Decline of the Courts in the Law of
Texation , 99 Dick. Law Review, 1995, p.377.
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B R Al AE & B A AN ¥ S RFE e AR (BT EIRE TR, DA A AL 3 & — I
PRE R B HE— DR RE MRS, — B REHERIERULRNE TR, R2RAE
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FEEUN MERTEHRZEEMINEEE R RLAFER AERBEAEEANKE BN RER
WMARNERER . ERZINE, LHEEGNE, HA B S EER LT FXILEA & H (Gustav Rad-
bruch) &+ X “ 32 %€ ¥ 5 1 LR Z BR” 1 #% g 2> 30 (Radbruch Formula) #8477, iX — f# g 20 20 BRI N ] 44
BURK“BRMAE S ER AR KEE R I3 E &) 0SSR W B A KR Az, Bl
BANTTRRERAERN, HHEBERREHN, HUMMEFELXIATEEHNBEEUEFEL ERN
ek iy fr B, T MR IE XA kS (2) FE A SCRIE S b, BT B OR ¢ 9EE ¥ 18 IE AR 4k
7 R E SRR AN EE R T AR E S, R 58 vk 8 R ) ) 5 B2 A0 i BR A 8 Sh o R 3 L 1 A & A
ARXMBRACRERY, BMFEEEERE AN EMMBEL TREETEL, FXLERE
WK (B g2  EFEMRIEXHBEEREE WREANES . BEX, WRBHE LGS L
MW AFLE RIS B h 7, 304 b 3L BT LS HEBEA A AL R & A S MR .

(23] WS HMAEERAXR FAY S0 57 R J7 1838 B ™M 5% ik ] — R Akl " i, R Bt 2 — 2R 3 7 05 ) 22 5 8 0 T B
PEERAIRE IR . ERAEXAET, 2 RAFI(15), 8 B 83 g Ok R IR MR 5 FE FD , CE¥)2004 558 10 31,
X9 3 - G ok 1 ) o T ), (B T 92003 238 4 .

R 5T R A8 5E A E R L IR BT AR G A AL AR R PE AR R SOHE (D R AR LR IRt T RS #
WERORE, CRRET B —NREOTRMERE: () RN A TR 2 BB 4R Tt 800 ) 2R B8 30E R E
A Q)EME —Fh B LR, B R T AR SHBRE 5, Cf. Aulis Aarnio, Reuson and Authority: A Treatise
on the Dynamic Paradigm of Legal Dogmatics, Aldershot: Ashgate Publishing Ltd., 1997, p.175.

(24) Gustav Radbruch, Gesetzliches Unrecht und iibergeset=liches Recht , cited from James E. Herget, Contemporary German Legal
Philosophy, Umversity of Pennsylvania Press, 1996, p.4. iFXRERITHHEFE A X Z 0N ETPEER FREBIHHE
K-nEmek GEEREEIE) FERFE, PEEH WS 2000 FHE, P 161 TUT. YR MEFERLAHURESA
R, Bl TR E W R A AR BB ETES BN AR URE T - MRS,

(25) BUWHEISI(1S]), 8P EE L.
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Abstract: The adjudication according to legal principles needs to resolve three problems one by one: how
to identify the involved legal principles; how to decide the priority of the application between rules and
principles, i. e. in what a case can the judge ignore the rules and make the decision according to princi-
ples; how to resolve the conflicts between legal principles, in other words, whether the judge can get the
" exclusively right answer” by balancing the related principles. To solve these problenis. contemporary
theories of judicial decision — making have offered respective answers, but none of them contains reliable
operational approaches and instructions. Their failures originate in the essence of adjudication according
10 principles that when the rules are exhausted. judges will make use of some inherent value judgments of
the legal system to offer rationalized reasons for their decisions. Yet once the value judgments enter into
the adjudication, the decision will probably become subjective, arbitrary and incomprehensive.

Key words: legal principles, judicial argumentation, value judgments




