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Abstract: There are two fundamental values that are regarded significant in constructing trial in-
stance. One is the legitimacy of judgment, and the other is the finality of judgment. These two
values are respected not only in continental countries, but also in Anglo— American countries.
The identity of the two legal systems is that the first instance procedure is constructed to pursue
the value of legitimacy, which is regarded as the basis of the value of finality. In doing so, the
two legal systems entitle parties with series of rights, so that a judgment may obtain legitimacy
not only from finding the truth, but also from protecting common values as well as procedural justice.

There are also differences between the two systems. Firstly, the first instance judgment is
the final judgment in Anglo— American countries to obtain finality, but parties are entitled with
broad opportunities to appellate review, while in the continental system, the third instance judg-
ment is final. Secondly, the appellate procedure of the Anglo— American system is with a supervi-
sing style, which means that the appellate court only review the form of the first instance trial
process, and leave the fact finding completely to first instance judges. However, the appellate
procedure of the continental countries is a hybrid of supervising and retrial. That is, the second
instance procedure is usually a retrial procedure, and the third instance procedure is a
supervising one,

Following the model of continental countries, the second instance is the final judgment in
China. Chinese first instance is to absorb dissatisfaction and obtain legitimacy, but due to the in-
adequacy of parties’ rights, the legitimacy of a criminal judgment may come only from finding the
truth, but not from protecting human rights and other important values. More over, the second
instance does not function well in pursuing the value of legitimacy either. Consequently, even
though the value of finality is emphasized on, it is a mansion based on unstable bases. In practice,
although the finality of a criminal judgment is no longer a problem, the legitimacy problem is still
salient. Consequently, to improve China’s criminal trial instance system, we should pay more at-
tention to the legitimacy of the first instance, and make the effective judgments truly final.

Key Words: legitimacy of judgment, finality of judgment, appeal, retrial
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