IRARIE ] A p B ra] 22 3R
b B R 43 % B B R R oK AL

R E

NBRE: PIASEF P AENEER BN RERERAHE, X—6F Ltk
XKFEMLPEATRKRTA, EEEERATLMAEENRNEZ ., AP LaR
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(17) E. g. . R. Jennings and A. Watts, Oppenheim’s International Law, Longman, 1996, pp. 778 —780.
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Abstract: In the instant case between China and Japan in the East China Sea, right or title to con-
tinental shelf is the central issue of dispute. The law on continental shelf has evolved, from the
natural prolongation principle confirmed in North Sea Continental Shelf Case in 1969, to a rule
more favorably considering “distance criterion”. Therefore, it is necessary to take the time factor
into account.

Time factor can be approached from three perspectives, that is, critical date, inter— temporal
law and contemporary law. Critical date is the date when the dispute was given rise to with a con-
crete issue. Inter— temporal law should be considered when legal relationship had been construc-
ted before the change of the law, and contemporary law applies only when legal relationship was
constructed after the change of the law. The mere fact that Sino— Japanese dispute over East Chi-
na Sea has long before emerged indicates that the time factor in the dispute is not simply a contem-
porary law question as Japan asserts.

The critical date in this dispute can be dated back to 1974 when China protested the Japanese
—South Korean continental shelf agreement. If so, the changes in the law and fact after 1974
would be excluded and the applicable law should be the principle of natural prolongation. Moreo-
ver, if the critical date is deemed to be the year of 1996, when conflicting claims on the legal basis
on continental shelf became distinct, inter— temporal law needs to be discussed.

In such a case, if the change in law (incorporating distance criterion) is merely a treaty rule
of UNCLOS, non—retroactivity principle in the law of treaties would neatly determine the appli-
cation of natural prolongation principle established in previous law. In case that the change in law
is an alleged customary rule emerged around the year of 1982, were this subsequent law applied, a
reasonable long period of time from the previous law would have been required. It is impossible in
the present case to draw a conclusion that the evolution of the law on continental shelf over just
twelve years (1969—1982) could be reasonably taken as a long period of time. Therefore, even
critical date were to be set in the year of 1996, the applicable law is still natural prolongation prin-
ciple.

Key Words: Sino— Japanese dispute over East China Sea, continental shelf, inter—temporal law,

critical date
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