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TEX M X 50 Z 8« WAL IR RE 9 ORI B3 S O HEBR At T 3 I BOR . OB 2 48 2R
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KU A R R %A CLAROR) D AR T8 T 6141 BP0 SCREAL s ot AU 2 2R f5 5 A oA
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BB S REAS B i A B PR B A RESE L. H T, T R RN sk CXFt R CXF AT
DI o WA ] —UT AR AE R A XA BAT X BT — DDA N B e 128 T 5 360 i A J AN RETE
AR N Z 18] A B A AL, Xk AR ASCHRA XS 8T . A L B XA AP R — X3 B AR AR Y
S TENA RO BIBCGRLN AT Ut A7 B . A TARRS A R R B 2 R 2 T fE —
DM AEAUR P g A A2 BRI BIBCRI X Al N2 A 2R ik HE s /9 X 5
b T AR Fe A A T B2, B AR A BT

TE S RAI Ao Xk P S AGTAST 1 395 I8 23 0 S T2+ 8 I 35 0 ) A O AR A 4 0 P i LR 5 ASL Py A X
PEISCBE D LAt MR TG E A BGE R R R BEGE R &R . i T BUBGE IR B 1= L AE R XA
ZIA AR LA OC A IR 55 S N B FE R AR, . AR R . BT 55 5%
Z A2 U B TR T AR R QEE ZBIBRAN o WAL W B — A X0 H Al A (9 45 X
EHRAR . YBT3l B2 B AE SO 7 9 28 = AR 45 . RIS = AR g2 i1, IR
M WA RS SF R HARARRROBURE S RS F AW AR EE. Wik, YAz
B N WL AGES = M. RIS 55 e 250 R O A 2R 4 55 Bl WL iy 20K 90 4
AR AP B K . BRI B s RO . A . R T SN R AR R S A B A
SRR RO . HE T LA R B R R AR A SR Ol T BV RT A Bl B A A TR S T
TR T A BEIEE AR AR AR E L

WEZ, NEMHZHE EE. BT R k. mAMEE S EE, B EX
PR AR 2 3 A g DR AP B = AR i T 2 S TS by SR ) R PR 2 S AR 4 A = A 45 1
/P

035 [fH] K« REMSR . He- 50k (HWEIESGE), MDA RE, SR W AL 2003 40, 46 136 BT, 4% 205 7.

0363 & X P — T A7 E P B i LT i o — PR TE S W) SCCAS 32 R A 10y 38 SC_E T AR BIOX ) SRS A 4 0 1. it — R L By
2 %0 R B X TR 52 IRA A B 2 S0, S BUBUR N 0 — 38 2. DRI AT O SR BT R . ) — PR AE R — 1)
R AR S TR . RV A SR R b B XA N B X P . AR SCTE SR — B R xR

(373 X 5C AR B PPACAS B Ay BA o AL . JUI A I 2 3 AR R B N P IR - — IR R 98 ST S SR A AR BT . A AL
RAXPIIR A R HAE SR IR . BB XY R s — TR I 20 X P O A R A A . A BB A
YR BRI N R, B AR — AR BB X A SC R T, 3 43— 77 T8 R AR B 90 P93 7 % 4
SEBLANRS AL XUZ G A 5, 55— T7 RS AT AR AR ST B A A o6 . AL T RGBT s AR W
HORIA BT 5 TIR 2 % W) ASUAS J50 1) S A 1) T AR A 9 SCE i B il G BORCRI I & I &2 T N ——SCIRC )
o A TERCMIA IS LR LI WAL AR SRR T Hak H 0 B itk . BT, PR E TEANA R EAE
fit ) Tk 3t . AR AR R R o S50, 20 (8] fife st CERREEIR) B, ERerEsFse, &
HEH AL 2003 4R 55 257 T, WIEHERARMA TN A S NZ B A MER . 5N E AR,
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() WA P AL ARRT M 2 o D ) 3 38 56 il

1. B E 7k

BrEVEEN EARME R H kT, B REN R H H R LW AU A, B IR
BT — A LA 7= AR AH X PR bR a5 i W P iR AR &R . RS R b, 5 W A A DR AR T O £ 2
72 (B (property) ., 57 [ 3 bWy ASURE & A RS B ANLEL A 1E S 0 B B M R ). B 3E 3k B
RO R HAHEN . 5 AASBEX, JE AR W HERCR], e 5 ‘X%t A (in personam)’ [
ARG XS, RAAHE XY (o rem)” MW=, B4 BT HRSE A AL Cownership) . A7 B I 4§
JFA B AR —T 7, 45— DI S R SR e ee FERCRAS R S L, W= R
AR F=RL,” MO0 B 2 CHRACR] (W 728D SRFIER W57 A3 LA, B8 1y ™
(BO W& e 2 35 10 RR A e 2 AR X . SO0 LR B LR WA D7 1

55— A RU AT A3 R AR

FEDEFETE by A A SR AR FoAh 2 7 S g ol Ay o 2 A i AR A 1) AR A AR 2 4R iy 24
MR AT O . B IZ BRCR] . H 3 56 2% 3 T A 1) T AR BE 4G B s AR PN 25 1 S M b ok
FARPTA R RS 3695 b B AU & 22257 & F AW 0 A S BC . FFAS SR &L T b 1 4 %)
P, X5 HHE 230 Gewere il BE R AE AR P09 L FE R & —FKAHAN ., fEHE X, fr
FALRE AR S — > N A IR Bl 5 PR SRR, Bl i R LLH A . &'
EHME . Filk, W5 %R T AR “—3BGH” (a bundle of rights) #. 7 HHEE Rt
ST — AU A AU R MEVE R T R, s 11 . BARC AL, AL IR R AL
SO AL . B AR BEE S HEA A . PT AR BCR] . TCIARR AR . RAE A A 55 JE AT
MIPHAT BT AR AR AL, T ARG DL B3, R — A AR ) 227 i A ik S B2 R gl o K
W Wabsyia Cown) B, X —H MM AR 4 BLH BN H 0] LUE i i 0 B A B
SCHCHY AR BRI OB 7R, I Ry A A, B A A G — W A i A
o U2, FETTI W AR OGRS S AR A A A R R SR B, TR S
FEHEA NLERJE BT A BN SR 5 08 IF fn S 4R X A N I Ja B M T A BUR M . X R 2 A IR
. (43]

WX FP LS s T A RO RE A LR . A Y . X Rh I A A0S 18 vk b I A ALY B X R
EARME—K (—P—AH0 . RNal4rE AR T 488 . e o] RUFE 5 B0 E v 9o
), WE FNEN “SELIAR (absolute ownership) Hl “ZZ PR M FTA R (qualified or
restricted ownership) , “J 3@ FrAG AL FI ML BTG AL S5 R I A AR A& 0 A 3 Al AR X i
AR, IEFE G, FEREZNN . SRR T A A — E AR TE BT RS R SE R Y

(383 ZEXUG. MWy (HERES), BOUKF A 1998 4R/, 45 235 Wi,

0397 RNy . JEE % B AR 2 T H B8 W B AR XS T LA S 3 0 7 ORI T 3R AR R R A
JLFEGET P Bk RTEE T2 Tkl J8 i 1115 R 72 i A BORUE R B 0 T A AUTAF R 8 ), (H3E [ e A e
LS I LA A A Y DAy A ) AT AR e — o DT LT HG v 0 O A A 24 X R Bl 7 T A AR UL S A AL TR 5E R
K& S0 L] MR GERBED), TRE—3%, B4 E41E 1984 4RRT, 45 166 TILLF .

(40J Black’s Law Dictionary 1232 (7% ed. 1999).

413 A. M. Honoré., Ownership, in A. G. Guest (ed. )., Ox ford Essays in Jurisprudence (Frist Series) , Oxford: Clarendon
Press, 1961, pp. 108—112.

(423 HW A EF IR, GIBAL. A4 FIF AL B S 88 al 2 R 7= AR, e “BrE AL, S W (6] Wi
2%« T (W HE ), EUETE, dUat R R 2006 4R, 46 21 TT,

(43] Josph William Singer, The Reliance Interest in Property, 40 Sanford Law Review 641 (1988).
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P . IS BT A BUE I = AR AL (title) , #RACEL M B . O X i GRS gk BT A
RS HAY) BRI RS A CBO 153 35 AN M . AT E— 25 3 Ak T BT A3 B A X

MIETE Y A A 9 38 16 b 3i 5 a0 o A AT A S i e KR 25 . A BT5R— R
I CRCALRERI AR 5 o BRARIZEAE S, BRI LIS, R 9 3695 b A7 A6 0T A AL 43 5 BT A sl O8L i Jirr
Ao FHL, WFHRCE R MR, B A S ALY F AR Y 22 5 AU TE TS Be v 1 i Ko, BRI
AR —A "R R” MRS, MHEMARE “RDME” WES, BINZHHA®N2E
St MR AS A

TR YR 563k 1 e Z 0 ST 1 BT AT BOIE B RO ML . BT I T A O A S B T A
A ZURRSEIN . BRIV MY S A AR R TR A . ARV AR A RO R VR IA . (3
B A HLE AT LA 4R P T A A AR A VR IA T, U0 BIE R BE . A TR R AR R TR T
1. ME e 5 A B h A B ACRHR R TR A, AR R AZ R (trespass) . 377 2 di Z 1
(trover) FRIBIEZ SA =2 VF (detinue), JFEEH R UEH A WA S A 305G WECH
H A S 5 A BOR] X T B8 0E B /AR 5 A skl s . BT EIR. i JEAIE B [ 2 A AR 2
ME— . ERAFMAUR —Fr A A el , FEIXEEURIA R, 4 R S £ A AN S B A T A AUA
J& . MR A AR AR . ik, RAMGRERR TS E . EhA . T AW
dA L ST AR RO A ST AWM . BUSERCh R S A L R A SR A ]
FRRE XS 80T o 3 AN ASUAEE 8 U T A AT R 8 R SR AR A AN 4 b T FLaE — 25 5 Ak T AH X 0 ALY
WA, XFil, HEERIIACH . X2 S VRA M2 R AME S E A R A T EIR L, IR TR T
FRAE AR AL T 58 Z VR Z 5 [ Y 430 4 i [l &2 i B 58 4 SR 0E — AN vk A0 b, C460 g
At — 8 51 5 30 2 5 DT 7 3 7 bR A L A AR — A [ T A SO B 1 % Bl 7 i AR 3R R BE
PR Ry ZE BRI SROE 5 TG 3l b B T A AGE AL T — R AR A ) 1 RS . AT B AR HE
R BT BN FRITE 25 3 8 A6 A AR 0 A B 4 i 0 = AR IR AN, IR & N4 T
“HE MR U HES G . - AR A CBTA RN, T

5 WAL A RACR] X 43 0 A X 1

WETAT A, 7EFEEE b, P BUREA 3 2 AR AR P 25 FUBCRI AL T W6 AN J7 T8 DX 45 T R 1
TESE VL2 b, 223806 1 W =AU 4 S LA A AN 7 1 RCEE Ja P AR A T, C48) (H B
R A, BE 352 ) W 7 BORN A R AR 1 D500 A AR A [ s 2 o L2 00 2 LR,

B, WL A IR T B EACR N B, BRI 7= AL AR R 08 7 1) BB S
RNES . A FEBCR LABCRI A NBIAT AR A . 98563k B0 ™= 5 4 63 090 & 90 43 B DA
Al HE, WIFERXFEE A . EAY X ATy 2, 0 5 kA TR IR I R B R 1 Y
BB, AR AW B ASTE W, M IEDR T 0 = B A R ACR] G 50 . 33X A E ST ik
1 5] 2 2 R IR AR 25 o5 A 2 AT 3E T 3K 20X — R R HE T PR A T ARSI A AL 458 X
— e A R A ) TR R

(447 See F. Pollock and F. W. Maitland, Historyof English Law, vol. 2, 2d ed. , Cambridge: Cambridge University Press,
1968, p. 153.

G453 [Be] Jelrhodlr: (B SEMiie) . wRFE. EAH AL 2004 4ERR. 55 167 TT,

(46 ZULET3I 0397, M4, 45 165 BT,

(473 W5 €413, Honoré 3, %3 26 11,

(48 AL Ty, “W =AU P IIAE . — AR AC, X4 AL E R4 — N REd Yk, &
AANDET) . EPIFDIfe Rt W AR A, 3w, EMEEE5E2MKIN,” See L. T. Hobhouse, The His-
torical Evolution of Property, in Fact and in Idea, in C. Gore (ed.), “Property”: Its Duties and Rights, 2d ed. ,
New York: Macmillan Publishing Co. , 1922, pp. 9—11.
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DI EAth AT A0 A A AR 2 — o 189 DX ) T AR S5 Y X3 . R R R A UL LAY AR,
A EERERREE “—DERFEERG ) —MERER” BXGLER, B AR & — A A%
=PI BRH, T AN SR a BHAM RN ZE R FrlA, — e, Xf
AR DO KBRS A A 2 “tkfE”. 90 daith, B TE R 8 IF A 1518 ik
2B AR R X ALY S 55 F ARy — A8 — AR, BT 0 AR o B 38 b B3 8 (A
XFHUAB NI R X AT T CRUNE LR R A R fEME R . XA 55 N
VFZ 2203 IR ST B A B SC55 R 43 0 s X AR A — TR L 55, RBEUEA — g — 1Y)
R XS 1 R AR A N LS At N B9 58— 09 SC 55 MW S 306, A VF 2250 AR, B 55 5008
TEHB XS L T3 — AN N 55 o B0 IE RN, 28 JE R 0B X AL — R R E R R, 2
BRI X0 AU R 8 i sl R e A E R . D RBCR] . “BR T 31X 28 P47 76 I AR 5 2 5
Z AL s R NBCRXH AR A S X0 T 7 O BE 2, X BRI ALY X 3 HU SR Y
Bo iy, MIARATER . AT 52 KOIMAE T2 R M R AT A B, B3 mAE T4
TR B — VIR ) 808 PR A A AEAE — X — YT N4 X ACR] . i A AR & — A% 55
— NIAH XA S A

RN G R DA P ) SEE T RN AL T ) Ak 1 A 2 TR A AR AN R, B SE Tk &
AL R T SRR AR W P AR AS B JE M . FEDE SR b R AEAE XS — YT AR R4y )
S B HERTAL s AN R W) S W0 7 BG4 S X AR SR AR, AS BT E AR S — A AR ) —
ANFEE EAERR X, REHEEANTCEE R, MR 19 2 BT A B3 XA E
SCRUVAR AHR N Z 8] AR 28 S A BT B0 2 N Z B A FA N S5 55 . Y i Y f ARy B il 2T
. BT HREG BRI AU B ARG R R, W R T TR AR AR Z A 55— A [
RO AR IR R 25 I, 32k NSEE & DU BN 24 LIS 7 X9 i) 30l OULA& iy SRS, an
Wb . IR A B A B TE T3/, ST A TR LR BIVE 32 1k AT B i B
AACEA FEEZ EARA “XHt— I s, W T A2k N B T AN b A K H i A AR
T A RCAS 5T . T i 3 X0 g Tl L 58 42 AT DAGE 3o % 8 2 AAE BRSO T 5 BARS = AR
RO Z R E , |t B 3 SR S WA A EAR A I i R A T

2. EEE

R MR R A b AT DL S R R A B vk T 32 S i A Y 3k ] R S B SR R D A o
T T LAY E AR S B A BB R . BT AR AR R AR R TR Dk B GEER
B W =gl AL, R X 5 A RS D AR AL (FE CGEEZERT R )

(493 W. N. Hofheld, Fundamental Legal Conceptions as Applied in Judicial Reasoning and Other Essays, 23 Yale Law
Journal 72 (1913).

(501  See Pavols Eleftheriadis, The Analysis of Property Rights. 16 Oxford Journal of Legal Studies 44 (1996).

0510 [ k3¢, 56 44 1T,

0523 [A] E3C. 5 46 T,

(531 [3&] F.H. 252k B hrgs. (W™= ik). MRS, W EKE R AL 1998 4. 5 40 3T,

(54 WP HFETSHAKTZE, FREMERMWEZEE AT S, HAERTED S%ELR MK, HHEEL
FRA . PGYEF R E R AR X, B T AR ARy — R A B sr . H B RS R BRI IR AR, IR L
LA, 0 CHIREZ B M (T2 T5k) %, XEEARRRE T P Bk AAEAIN, ACs
BeA Tl S RS i 0 Tk i RO AR P B AR, U AR AL BRI IR T i B Tk,
W EERZ R “E P 4357 (vulgar Roman law) . DL B by e 31 RS oy St 0119 2 D3 . See Ernst Levy,
West Roman Vulgar Law: The Law of Property, Memoirs of the American Philosophical Society, vol. 29, Philadel-
phia: William S. Hein & Company, 1951, pp. 6—7.
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oo MARRCH . Bt PR AT AT AL A 1 My AR BORUE X A B R b A7 A X E
HBAEA R EIFTE2E 5. AR RAUR 55 EARZ A B9 N5 AR SE & o 3 TSR i /9 28 JE R F8 1Y
HOEAR R AT . 5ZARN, T GG WAy, KRB OLT SR 2 D0 E g bn i 1
Pt AR R . GRS &R . AN B0 16 32 e 5 0 1] 4 HL 30 P 8O

(557 figl €353, REBARFRSFAS. 55 134 71, 55 136 71,

0560 JEEREMAM K™ (bien) BE5HLEMM ™ (property) HE& & LA 2, H I HMEA L LIERMALF
AU RO SRR A (W) Rarsis. S2WEi50 (0, FEd, %20,

(573 ZWmrgl (73, FHHEAT, % 109 i,

(587 R4 — i e, I 0 & [RAH M S bR AR A IR S0 58 = AR 595 ASUALN Ol 58 = ORI 26 3T 37 19 & T B
. SR GEERERD), BPEBRE, B I 2005 4T, 4 902 T,
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RO B R Z D 25l B A CER T 8 s Bk 2 1 208 ™ . i L IESE B T M ASE
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RANBITIRMRTE . 724 RREAR R b, BAR BT R — X G 09 il B A 1 HA D BE B 9 261U
P HZRRZEAEH L, BT Z BRI AR WL B s AU . JCHEN T UL 5)
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Abstract: The difference between consensualism and formalism is the most fundamental difference
between various modes of real right alteration in modern law. According to consensualism, alteration
of real rights needs only consensus of contract parties, and the form of public notification (delivery or
registration) is not a constitutive requirement. Under the principle of formalism, alteration of real
rights cannot come into effect unless public notification. In brief, the difference between consen-
sualism and formalism is rooted in the difference between the relativity of property and the abso-
luteness of real right, and the latter difference results from different legal traditions of Roman law
and Germanic law.

In the civil law system, principle of consensus first appeared in 1804 French Civil Code, and
in the common law system, it first appeared in 1896 England Sale of Goods Act. From a historical
point of view, principle of consensus in French and England law was mainly a product of the com-
bination of customary law or case law, philosophy of nature law and liberalism, but not a product
of mature legislative technique. In other words, the legislators of French Code Civil and England
Sale of Goods Act didn’t have an adequate and general understanding of the function and necessity
of public notification of property rights alteration while they made these laws.

In legal perspective, consensualism is founded on a system of property law in which the right
in rem and right in personam are not strictly distinguished and the absoluteness of right in res is
not fully developed. Under this system, the nature of property right in res lies in the domination
which means the direct dominate or control over a specific res by the holder, but not the absolute-
ness which means the challenge or exclusion to rights of any others. To the contrary, the mode of
formalism in German Civil Code is founded on a system of real right law in which the right in rem
and right in personam are strictly distinguished. It not only inherits the major heritage of Pandek-
tenwissenschaft, but also realizes the shift from the dominant ownership to the absolute owner-
ship. It is exactly the absoluteness of real right determines that the alteration of real right must
have some external visible forms defined by law.

Key Words: consensualism, formalism, public notification, absoluteness of real right, relativity

of property right
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