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153 1 0 R RS B 7 1 RVE B 2y BN R SR RE ) 2 — IR BT N A B 2
— SRR AT O N Z B A T, O sz e, A (D s
ST A NGO HUR S HAR A IS, O HRARAN fE4 . MIARAR Bl = 33 #5002 35 S0 il
WRETRTIE . BLSIRASLIE T TIr E . (2) 247 A TG fE I TE AL E R AR . e 5 #AT M
MR B o AT A R TR T 2 BRIV 25, i & IE R AMRAGE A B 8B, 0 (3)
TATRE S B i B R R S8 AT MRE I AL T BUE R 58 24T N AR 1 N LA R R AU S Z T
B, U2 (1) DIHAE NS Z A, HA R IR, )

2. BHUR EH &

RATHLIE T R REE M Z L 58, FFARTIATTERE Sl B, Sr kil R SO 32 1 A B
(D “Un e SR RE ST . hvs A ST RE J1 M AT o A R i A B G, WP A 1 R H 5t
7 QAR M AR ST, BRI R AR AR B R kh . S 0 T % B % 015 0 B0 5 1) f .
(2) “ZAFER LSRR, BARERARAIT N ATHER D HE . (AJE B 2 35 i G
REATHAE S MR SIAT R B N5l &R gy, 4

AP SR B EA P, AT Z . (D R8T 8 AR TEERE S W A
TR RTE— . FIANATE G AEAESHE FH M, (BT R AW SR e R e b A&
WAL R AT RE . e R SR EAGHE, SHEPAZTEMEIFEXR. (2 &
AR AW ARRBTAL. 2 EARF, B AT, 1T NIRRT, 2
ENKTCNRE . B ST RE I, DL SRR T M B X T O A Z 0T I 5
PEEAT TR S 0, oY R 58 M R ATIH 3 FAT 0, IR 8 54T R 22 2 SR 25 3t
LRATAE, BFE R AL, 2 HEANACKMAR, ZFEAZMAPETIHAERNEZ
ME—HAR. ERWLL, EEAGIATHFAR “AF5AE7, U9 LGS iR & Rk R R,
VLR ST 2 B, nl R AL kR T 2 A .

AR AR, B CE AR AR R W S . T RS — D T LK R A P B

(37] Staudinger/Oechsler, § 828, Rn. 25; MiiKo/Wagner, § 828, Rn. 9; Erman/Schiemann, 12. Aufl. , Koln 2008, §
828, Rn. 4.

(383 ZMLui5l (250, Lwsedh, 25 114 o0 MM . COFiTREGi4EN ) B, dE AR KRS d ik 2003 4R, 56
107 B #a7: (REGIHEIE), B EICIRIMA F 2006 4ERT. 54 446 7T,

(397 fEEREME 828 Fh LI JbrvE, H% 7 2 LIT W& A TLUUNGE ST, TEW Roag@ Friomt . 2y 10 % LUF JE iR g
i ZAARZ EF 18 X 2 [n) W B B A 5 8 iR 5 A U RE J1. Vel Hans Brox/Wolf-Dietrich Walker,
Besonderes Schuldrecht, 33. Aufl., Miinchen 2008, S. 492; Dieter Medicus/Stephan Lorenz, Schuldrecht I
Allgemeiner Teil, 18. Aufl. , Miinchen 2008, S.170—171.

(40) i3l 213, Kotz/Wagner 45, #1719 33; MiiKo/Wagner, § 828, Rn. 1—2, MM A S W3 (25). ER%ES,
5 381 B,

(41 MiiKo/Wagner, § 828, Rn. 1.

423 ZWHigl (03, skFrsE, 5307 7.

(431 ZULET5 (250, P41, 55 413 7L,

(44 ZWuigl (A, 2EAKRE LZR®EE S, 5 125 7.,

G453 SEEEMITUZ B AFSHEE A IEZ —. F B4, 28 91 3,
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MR AN 52 A2 AT 0 RE T N R 5 D AR 1

R REHIE T . AURATHUERE I 1T 9 NH 5T 2 BF . U7 (7 [k i W Sz ki 4
RBEFFOR B IR EAE . M BAT R, 2 X A 2 Bl A PR e . R Z B A . H .
WAL BB 2 SR B, I AR R W A2 AT, DUAME 2 Nk, g aps B
W MENA—ER ™. BAMGERE S s #U DUINE AR W™ g4 £ . A F T 0 IR 472
AEST NS5 W 207 . BB R T A A A s s Al DI M3 AR IR B2 A8 . A AT il
JE AT L8

XL, LR CAE RN, ATy, AR . (D AT ASHEZMRA HAE T

RERIEHE RBAEANIER . (3) & A B/ i ANZ W& . 584l HoAb dil B Cnxg e A
TR HCR I S HEE) AT G IS8 B A5 Ay B AEAT iy A TC o 8 ) 48 - 22 = N ) ) 45 IR B0 T 5 S 45
T IR AR O EOE A () SFIHEZ G R, S IR E R AT A 24 45
PLIREH B,

3. BRI B A ok

o BRI, ARATTHEE AR A IE RIEEN Z A2 . RGN ATHERE i B, SIEBUR B2 &
REBR ., HREZSCAAGILD TR ERAY, EOhHEENEERATERT, HERZE
T RZEMRRIT S, BN E 22 R, 22 T2 L.

(D 5 B3 N 5 Z AR SRR ME Z B A B AT AR Z R RN
I R R AT AN . ST AR ) 2 G O B LR AR AT R R R OR B, BOTE e R HRUT A
R R, OB AR, U9 XEERBREOR R RE R, MR E Rk, MIERIE
PR . R CAEEAA IR SRR A E R B LM PLER” (beredetes Schweigen) s i
BB S A oK (9 7 R AT HEA T AE IR S8 3 . B0 FEMZ R, HAEIA R EE AT AR T B

C461  Z UL J& 25 )11 A A Tl oA I8 A 3 558 2 2 AT g 32 405 800 U 0 0148 0 i 3R 0% DX 4 A0 80 PP ol /N 2 By 5 35 N B Bt 3
FEG, BRATE (40, (ANRBEBEREFIE (2004 AFRFEH)), 5 65 0l “I R UF BT S XA LK B R %A
BIERRER, R EBTEHRARERER: (LHEELREANG (R - 2% - R - ATEED), LA
R RRAE 2001 4F R, 56 46 BULA R 5 “ATFHEIRIBNE £ b /NS N B VERIEE S, BATT] (27D, (2000 1wk b
FHREREY, 5510 75 “F EURpEBEREE”, #argl (4O, (PE%EMEE (1992 4L 54)), 5 706 11 ;
CRAEVFIROCEE NGB EFERER, A5 (4, (hEFHEMAEE (2003 FRFFHEML), F 212 171,
CRBRWIRRRE U, BREAE . TRE . ST E S KRN EANGBEREMS S, RAT5] (40, b a5 H)
Y (2006 AERBEHHRGIE ), 4 304 7 RMEEIFH G L. ALHTS e NS MERLERT. RATgl (40,
CHR AT ZE BB (2007 AR R A Z B ), 55 407 BT, I IR IR AN B B 2 A 1 — D) B ) g1 e, G
SR WS PRR SRS A S R U, R U AR AR IR 0, R - i B . B R A3 I A 5
Ko BFHERRSENERFLHIL, WATRRFIT NS, NI RMRFTAL. HE=10. FRE TR RS
PRAESEM N, BT X HG MRS M SR A B, RIBAT I X 0 W4 R ST, WObk i BROR SRR AR Y ST AE . H
PO X5 2R WA I LR LB (2000 I RAIF4S 150 SHIge, 5 4 R0 E%. (RIUEME
SEBIEED . o E LSRR 2010 4ERR. 55 87 UL R,

7] ZWAEZE., B P, B B (RIEMIE), E A RK SR 1982 4R/, 55 311 BULRLF ;P e B0k 2 Be R
Mg ChEARSMERKIFL (WD), 1980 4FiR, 45 330 75 & F E4%. (R MNER), EEKHBRL
1987 4ERR, &5 433 11,

(481 ZW ESIE&FEHB, 9434 TR RRESH: ChERZE). A H R 1990 /. 4 590 7,

(49) MRS kmsmzm, M2 X, S WHT5] (28], hifewdi. 4 203 7,

€501 [al E45. #5203 BT, #5252 0. T BRILBOR B4R AT A 2R HAUE R, TS 2, I8 T IR 2 AR,
THFRE e AN RSB A BRI S, THARMSNZ .,
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(2) Sz, PN A RITHERE Sy i BN AT 4R . ST RET 5 22 2 il B B — R 4R I 5
BR. W ARIBIZA R Z N — R HEERAE L S0P A Z T REME . DASKR—E R i Se B N 47 AR
BIRESI R IRME ;s THTTRE ) S5, ARRIMEE &R F . AT LB R R AR B E , BV
RME THAERE ST BE R . IR AR G AT o N Z IR RE g o Pk BARRE BE . ok ) HOR A A
AadsE. B RIEEWEE 133 KOk . Gl B0A B E A AN TTAERE Sl BE . [H52 55 rp 47 22 ) 4
WA AN, O BT

7 —J7 0, FERZ SRS B X 2 H RS el DU SHERE I M E IR GAE I,
OB RAREED) WCIE N - A ERAEAR HE BT S 3 TG [ A Y S BR 4 93 A BE ) Al 2 iy A
I IIRE. o3

AL BAT IR B AN THERE S BE . B A A B DA 2 R SE BN I R I 2 32 A e

=P ARAEIRITSERE, EF

(—) WP AT SR ST Ak B2 gk

L WP ATHEZ SR Wi 55tk

(D) ARSZIETRTTRE SC, W3 NS Z I BRAE AE T« W AR By ekt (4P R 52 T
FE) . BEEBUFARBAE NFITEAT AR . BREIAT M RE I RORE MR N, AR AT . BHE
R WA B R BT AR R RRETTFE T ABABEN, Wi AR
Ja SRR T . O N R e AR B A R A AR A X — N, ©O5) R UL, W A SRR Z SRk AE T i
R H M B SR 22 W 5

(2) 7] P v 2 VL7 e R A [ R v 5 832 45 IF . AN A M3 A AR DLW 3P A W L 55

0513 figl €217, Kotz/Wagner 15, #1#% 345, Fi+ ¥ EAIR W%, 2 W Basler Kommentar/Bigler-Eggenberger, N 6. Zu
Art. 16 ZGB,

0523 S “BRIHFIRIERMER L, Rarg] (40, ChEEHREEE (1999 FRFHFALZHE), 2 402 7L
T TR AR e P R A R 56 2 A AT O A2 A SR R DY 148 RER T aBE IX 4 A B T 0 /N T A 0 A NN B L
7. AT T CNRIEBERGIE (2004 FERGELID ). 55 65 T “IRBWURRHEN . BREAE . 3%, M
HaoXERNFANSMEREALRE”, FATs] (40, (hEA ARG (2006 FRFAHHEZHHE ), 45 304 TLL
T CMBRIURRRER . RAE. TAS . DEINT AN EE A BREREER”, BT (40, CERBOEBE SR
(2006) ), 5% 244 TULAF 5 “BUR IR BT 5 7 IR 2 K B R0 5 N B (5 I 287, AT o1 (460, (b i ik e it B 28
B (R« ZUF « AL« JATEGD ), 58 46 TILIF .

(533 EIE T 1968 fF5I AL E R MA 489 —2 S5 2, SRt TN 1382 Jk 2 "1l 48”7 MLt QIR T M T RALTHE
IR . 2L Oftinger/Stark, T1/1, S.135f; JFRILHTS] (253, EF%45, 25 410 ol, siULmis, ik REEE
JE 1984 SELIHT ML I, R N Z ST IR GIRE D A #e . HORTEMEE, STEAE ) 51 B 09 0 i 2 S )5 4 ) R AT
Wy TFEIR I, PY g AR ok B M R AT H A Y. H 1984 4E LA . 3k BB B IO T AT o A U RE O 2 R,
Vgl. Kathrin Mellech, Haftung fiir Fehlverhalten Minderjahriger nach deutschem und franzésischem Recht, Frankfurt
am Main [u. a. ] 2008, S. 33f.

(543 ZWHT5l (), 2EAKRELREREE S, 5 124 70, 5 126 70,

(553 S WL 804 I3 S50 T W JLRE fs 50 B9 s B o s B N P VB B2 87 BT 9] (40, CNREEBE R ML (2001 4F45 1
BO), 98T LA “ELLEG R IHAE N A R 25 540 55 D AR 4 LRI ) e A 4y L Be KOBe 3 1 3 i 20 9y 427 i
gl04), CANRGEBERBIZE (19921999 5114 (R$EHE) ). 25 1608 315 “ LRV IEB FIEEER”. “X1
HUFE CRAR FIE MR, BEisl (40, CPEWAHRMER (1992 4£L4554)), % 705 TWLAT, 2 644 7T
VAR s BT, AR 4. A SR B R I B SR A 2 O RNV N S BUE ISR BT 51
(43, (i [EHHIRPIZY (2007 FRFHAIEFIE) ), 45 386 TLLAT ; #IHE A i AR BB (2009) 1 B4 74
150 S, #ATE1 (467, EBE F4A5, 25 87 LT .
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WA, KRN A CZ e M iRse. O W AX B A —Fh 3815 % 4 55 . el 55 AE A0k
H TR AETE. ok A TR AN TREGEINT 2 W8 55 B 55 ARIBAT IR 55 )
BN ARSI . IR AR TIRAGE I EEAR G2 — . BTUE LA RTER 5. BT DI A K
BEL1F 453 3 R A 2 A—— M TSR e ) AR B 29 A B 055 2 N R BERBEFI BT A7 Z 1 =
e EAT . B BT AR IR T . SRS AR AR BE TR A AT O KT REZ fE . ACEE
SC55 NI s A SR O R BB A2 o B R H R R AE I T BEZ S K. 2 L
RFACEAEHT . 513 KGR L5501, Bt %P R 2 B M J7 2 B R R vk L
ARHE N 5y (B G HLE 1626 2%, 5 1631 4455 1 30 FAb T4, HM T HAPE=A
ZIfg. O

(3) BRI R b CLRIE IS 1309 20 IR M1 NSTAE K . % WA 355 NN 4
BRFEENFZIER. &tk b GLRIEME 333 5, FKAKAIE B H 78 W4 Jo H Wi fg Iy A ut,
REBARE RIS 2 XS MRst. T 5d . SR EIRA & A Wi A STE . B SRl R
A T X or 2 i o i [ Rk it 1970 4RBTT 55 1384 20250 4 SR BRI e W . 45 1 A0 R 2 52
fERERE A P MR AT, HAR E CLRIEME 814 40 B Wi A Z A 5T 5 A
L. A R Z S O B RO . RIE G REE GF 187 &5 1 0D LA Ui LIk E
HRHATHE Z FE Al A B 55, O8)

2. HUIE

B AR BN Z R R 55 . RH CETRBGEMAFTERD A E 5. HAEkA
TRAGEZHUE . R E i LIRS 2 WA . OV REGE U 3055 5 R AGE Bk
HRCR GRS RYTTE) ORI, LAMTAf s R i SC55 i B it J5 2R . C60 BOHUAR R Js T S 5%
BRETEZ ACTHE. R T TTE . FE S5 TR AR 2 A IR R AT 6L

(561 Staudinger/Belling, Berlin 2008, § 832, Rn. 6. M4b, EEGEPIINN, FEZW IR TEREBEXS2Z2HR, &%
SR 55 3 SO AT R, B RE B  HTE E S AR (LSS5 PO R AN AT I B D, TR M 55 S R
AR ROE SR 276 K5 2 R TR XS iE R, BMOL BV AL R RAE M 5 ik I Z A AT R e i k. Vel
MiiKo/Wagner, § 832, Rn. 37.

(573 Vgl. Staudinger/Belling. Berlin 2008, § 832, Rn. 2, 57; MiiKo/Wagner. § 832, Rn. 1, 2; Erman/Schiemann, §
832, Rn. 1; Karl Larenz/Claus — Wilhelm Canaris, Lehrbuch des Schuldrechts, Band II, 2. Halbband, 13. Aufl. ,
Miinchen 1994, § 79, IV, la, S. 485.

(581 Z LTSI (253, FPEPAs. 5 153 T1s w5l (251, g4, 45 183 TTLAF: Ai5l (251, EiFsH. 4391 70,

(597 (lpemn AREBE X FEAIAT (RE@END & TREMEL BRFED) 5 10 K8 "B A MBI REa. 7
PRI B A B, BB MR N AT RO S B N, RSB A AT R FIE B, X B
PONPEATE MR BB AT URIA 7 (R RO S i By B ) IR M AN 2 M 55 R AR 1R AL
WAL, WA TS OtHEFERE). Vel Mot. 11, S. 735, ztiert nach MiitKo/Wagner, § 832, Rn.
10. 1881 4EIHEG LMok Wy A5e 4T (5 61 50 B TR SHUATHE (5 62 55 ZHT, J& 1912 4R & BUAT 5 1 £t
VEIN B 2 3 AP E - BRI OE R ¢ R4 (56 333 %), Vgl. Basler Kommentar/Girsberger, N 1. zu Art. 333 ZGB;
Oftinger/Stark, II/1, S. 416.

(601 ZWLuiHl (473, HREEHB, 56 311 00 &P F . (REFEBR). NSN3 RAE 1987 4R, 55 284 515
SR ER: (REF), P EBERY N 1999 4R/, 55 533 315 (BE%WF5E) MBMME . OFih ER KR
ZEAR), P E AR S RE AR AR 1990 4R, 5 508 BT,

0613 Z UL “1E L0 E VR IHZE R A B2 B2 2 55 R HAE 4 L PEID ) i FC At 2y JL B0 KB 40 5 A 40 527, kAT S] (43, (AR
LB (1992—1999 A4 (RgEE) CF)), 45 1610 TTs WIS T3 85 U5 T % JU RS Pl B0 59 1 7 30 Hh 3 i A
SEERER”. BT (40, CAREBERMIE (2001 4E55 1H)), 89 TWLLTF; “EFRIFHEREMER”. &
RISl C4D, (P RO (1992 4ELE A A ), 45 706 BT; “H M. ZRAIVFMIS L. 240 ke, sREE R L
KIBR Z oA /A RN SR FEREER”, Rar5] (40, (P EEHZHEN (2007 FRFFEHZHE ), 56
389 WLAT.
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EEE R, WEXSATENSR A G EE XS EZACTHE. i GEe) 3. 62
Hi bk b BEGE UL AN TR T A S, (R TR XS 2R . WU )E A O T
T, 69 3k Bk b F U AR R IR I AT R, Wi [ AT R, 50 &k
L. PeEEIRE . AR b, BARMES AR JCRE S A 80t 5 R 1 2 S AT AR AL AT sl AR B
£, DLEEPANZEATHEAAHEKX S, HEHE TR IR A R TR, mEidER A S
B 55 i Z 3 R TAT . I8 B O TAT, BT UL R [ — . C59) FRE B 2k et
N BT [ @ Ry b AT R 05T, (IR A SEAE 55T, M A7 I I T B 5 K 2 R AE
T, £66)

3. Mhar TR

IE WP ST R i LA 2 55, MR AN ST R S s . A M.
SUSS ST AFAE . WO AREE B BIRLE A ST — M Z AT R . RS R A ST &
P HL I P HR 050 G o] T A2 5 i

KEEGEE B, W A g N iz E47 st . (e h KA IRARE I, I A
ST A NEF T, T A ANTHINGE e, W A5 (FRESGERIESE 187 5. iR
HENTUT, HAEUNHIZEN S RERZM. SHZXR FEARK, WGP A, ARG
(AT NS0 52 3 N F= R A0 55 2 30 RN T B e 7 I Rty FE 555 06 R 24 A
b M AL, BOETATHE IS R E SN ATEE . BRI, FEARKI AT AT
T FERCR L, WP ATHE SN AT BA S H M A Y, o R E R, 67

] P LSS 832 AR ML WP N Z A L SEAT M R, TS 827 Sk 5B 828 A HLE TR M R 4
A RBAE N RG2S AR A SR TE ST R I . A H SR o, WA A5 %
PONARES 840 4 MW 145 A, OO0 itk b, R DUER b RS 333 AAMLE R K A% H L
ZRFE A PSR E AT W RER A RIEE S GHTRET) . WK EG £ 55 41 & —
AR RUAT ]y Z 5 B 5T 5 2 B A 5% PR UE B G ) T g 1 T A0 7R P — IR A SR AT 19 . R A5 W i
i b LA 54 458 1 HORMHAE T, R, KK ZFAE A FKEE R R A IR 5 g
A R RITHE M AZ R0, 59 B A b, B A R A SR 1309 LR R M L5 2 A
Xt KGR N BUR BAE N BT E Z WA DT, A 1310 AL SR BB 2 7 s
P 2 A 3T (RN 55 A Z I B ST AN AT I AR R RANAT S o 6 B, 700 3 [ F 1968

(62] Jauernig/Teichmann, § 832, Rn.1; MiiKo/Wagner, § 832, Rn. 2; Erman/Schiemann, § 832, Rn. 1; Staudinger/
Belling, § 832, Rn.2, 5; R3] (211, Kotz/Wagner 45, iif5 340; Hi5] C14), Deutsch/Ahrens 45, 16 466,

(63] Heinz Rey, Ausservertragliches Haftpflichtrecht, 3. Aufl. , Ziirich [u. a. ] 2003, Rn. 1129ff. .

(643 Code Civil, Dalloz, 111e éd. , p. 1740.

0651 Z LT3 (243, MUEM A, 4524 70, 45 139 TR A5l (243, Fagds, 45 93 0.

(661 ZULEGHI (250, FEEA, 5391 7,

(671 ZWLHT5l (253, FEWAT, 45 389 Tl Ayl (253, sLpisedi, 4 642 WLLTF ., EFREHELUIMEL . “BeEi
BNTHUE RA M, A2MNE TARBEANNRIATE.” 2 RH51 (257, EFEES. 5 399 7T,

(681 ®igl 217, Kotz/Wagner 45, 1% 340 LA F; Jauernig/Teichmann, § 832, Rn. 2; MiiKo/Wagner, § 832, Rn. 10;
Erman/Schiemann, § 832, Rn. 2; Staudinger/Belling, § 832, Rn. 2, 168.

[69) Basler Kommentar/Schnyder, N 5f. zu Art. 54 OR; Basler Kommentar/Girsberger, N 4f. zu Art. 333 ZGB; Oftinger/
Stark, II/1, S. 444f; Hi5] (631, Rey 45, #f5 1152,

(701 Koziol, BT, S. 309f; Koziol/Apathy/Bydlinski/Bollenberger, § 1309, Rz. 6; Koziol, Entwurf, S. 70f; Oftinger/
Stark, 11/1, S.135f, 420f; [ ] J. i B/R Fd . CRAGEIIGE — . XA B E M TTE), MRS, &2 7 i,
P REAL 2009 4ERR . 45 16 T,
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BTG Z 55 1384 2545 4 5 UJEEE 2 30 MR ACBE AR AR T 4 SR 41 2 400 3 W 24 504 . 7Y
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ZERTUE . TPRRFIRE ., 7
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(=) WP ASHEZ IR
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SRR AR 5 A . AR AR R HEE DA, D B AR W B B 5 A5 . U RE R DA
AR sE . (70 HZ A BEAN U 55 0 STAR L 2 . 58 A A5 5 T0d 58 ST A X MRS R AR . et
RNy Tos 5 B4 . 700 U AT A AR O B AT Z A TN . A A ()R

(D SEAHMEZEK LR, WEE. W ASHEZ 5L, 78 T RO g i AN f
ZWBAE B S5 . RBGE L IHUE DR R 55 5 S5 i R A R AR SR SR TG I A A 5 s
WL IRE R B R T BOCHR . FEBH A RAR W N S5 b O BN . A e B A AURESHE A A
PR T AT REAY B . BRTE T IR B TR A M A 2 N . 78 E R A E
WP T2 UERY R e, WRBARIE S ARG Z AT A AR W SELF i BE e % . 790 Iesh, e
A B TR A i S AP ST T I TS DA . 2 O A N DRAR R T A 1 R R R AR Y
LRz RN IS TR T NS SN B8 = R 1 E= QY (€19 I s e SRS e U Y A I ) DS A S

(713 MALAURIE/AYNES, n°150, p. 72; Oftinger/Stark, I1/1., S. 135f, 419.

[723 Mellech, S.96—97.

(733 ZWaryl (700, MiRZ/REHA. 2 212 5L,

(74) BEFREHMA AT LERXE GG, FR T, 5, HAERESEH L, IV ETHER I AR AR FE, &
PR B A RE 2 814 F0REZ AL THE NN FE AT . (A FEME G ST ERA “hFEdk” (B SR
TEW WA NTCTEAERE T . oAl 88 I A AR ST 7 & A2 AR oAb B2 b se (Rl M4 A TE W 7 B0 I 7 (LA
SRR TR WG S50 s A, RS B RIS T BT AE SRR ). AR S5, s AR ER
709 K2 —WERSHE. SUHTEI (240, FHET. 55 96 TULATN; 151 (240, WOOEH4. 55 139 WLAR. A
Wy WP AT AL, KB E ST AT R BN IF AR FRTHEM R “Ah bk, WAUR A 814
P ke K7 [ R A AU RS Wi o YA 8

(753 Z ATyl (10, 2EAKE LRREES . 5 124 T,

(761 ZWHr5l (23, RHeWIEg4. 25 236 51 misl 030, BRMAANES 4. 5 109 30 avgl (172, Rk . 25 280 7.
SEEER T bR B SCAEX W A STAEREAT E LI B R 2 TR R — SO RIS, ARSI Z T TE .

773 e, (D WP ANRE AL EZ B R S TR M OS5 SR B A, RO, (HAETE A
SHL T, ARMRMIE; (2 W AR Sz uae R AWEE ) GUEREID M. MAURHITE; 3 WiITAZ
RN BN S5, AR A C 24 (CRZEIREE, IR 5. APIHN 2 HE ARETHE, Vel
Oftinger/Stark, 11/1, S.418. EFLEHKIR I “LEAHEFEF T LA M4, FHATERTE, 2HME 7
BeiE SCH P, DA IR AR, SIS (250, EPRER, 5414 70,

(783 FIEERITERFFULA M AL, S 0ATS] (20, ZEmeUEHPH. 55 237 71,

(79 FESpikw B HARESS N, S0AT51 (30, ERMPIES . 5 456 T, X ATHERBR ke 2R, BN
P RH L (MiKo/Wagner, § 832, Rn.4), HHEAFWAMBOR L, HAR LWMHRLE, 53055 (247,
MO AT, 5% 141 005 /5l (240, TR, 45 95 0. PHPESF & b X 3 AN ST R B0 4 3k 52 32 30, H PR
B S5 BEORE . U E TSRS HACR M S SR L 5t S0 (3] 5« B/R: (B IR AT A
%) B, OB SR, AN G 2001 £ERR, S5 181 TULAR . (HMCH S SR P R T Y 2 4520 AR UE 5T AT 5
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Abstract: According to the intention of the legislators, Paragraph 2 of Article 32 in Chinese Tort
Liability Law regulates the liability without fault of the wards for the injured. Meanwhile, this
paragraph excludes the application of the institution of capacity for responsibility. However, this
paragraph originates from an error of legal policy. It’s unjust to the wards and gives too much
priority to the injured, which is against the protection of the minor and contradicts the legal
thought of Article 33. It also contradicts the basic thoughts in comparative laws. So the objective
interpretation of this paragraph should be adopted, that is, it deals only with the problem of the
inside claim between the ward and his guardian. The liability of the ward to the injured should be
decided according to Paragraph 1, Article 6 (the principle of fault liability). The absence of the
institution of capacity for responsibility can be made up by the interpretation of fault.

The liability of the guardians has its roots in breach of the duty of guardianship. This is an
independent responsibility and a responsibility for his own fault, not the so-called vicarious
liability. According to the law, the liability of the guardians should be determined by Paragraph
1, Article 32 (liability without fault) . which is against the purpose of legislation and contradicts
the legal thought of Paragraph 2, Article 9. Therefore, from the aspect of the future amendment
of the law, fault assumption liability should be adopted to the liability the of guardians. But from
the aspect of interpretation, we can only use the rule of mitigation of liability provided in
Paragraph 1, Article 32, expand the application of the defenses which prevent the guardians from
burden the liability, and interpret strictly the constitutive requirement of “the actor causes damage to
others”,

Both the ward and his guardian have the possibilities of bearing the liability to compensate the
injured on the basis of the principle of fairness (Article 24), if the constitutive requirements of
this principle are met. The ward and the guardian should undertake jointly and several liability for
the loss of the injured.

Key Words: liability of the guardian, person with limited capacity, Tort Liability Law, independent

liability, responsibility for his own fault

« 120 -





