I

o
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:

IR E KT AN =245 Ul

e B

NERE: RA LAY ARTRAZHARTEL B T ARG MARME. €O
SZREM:. FoRAMARERE, EX—-E@L, E5HRE LG ARL
Fo BBHEMAMNERE, AEZAFERNTARFRG L ER, FERMK
ABA, HEZEEMRRELS, BEE S A SKARGH ZATHL R ERGER
ANERAE, ARAFIEEERRE TS BRTRITA A E LS50 kR,
BHIAANTE, RESFTEEES I FMEAELFREZLXNGHE, HLRRTEAR
EARFTREAZITAREM P, ETEORLET, ARTREARZHARES
FBHEARLRELS ., “ARTRARAEL” (XX BAMSEE L,
EEMZGARTRAARLA “REANL” QHR, LBHELDHIE LY
BAERE, EBWNEEEHANESRELQELT, REMBELTARELEHNA
RFRERAREZY KA 09k £ xR,

XEEE: ARTR BEIMAR RE RE NEGR

—. 515 BRVREZ A AU % ik by B

FARBIRE R A A e TV 2 W Z G A B, R AR A . (HEZBE K,

EAETE R TAR R 2, B WA E . #E L R PP i 22 AR

U,
202205, FZERMELEFEE A BREREREZIA (1) FH—RKENHREIE T

[ R R R R U 2 B A

(1] Nicholas Haysom, Sean Kane, Negotiating Natural Resources for Peace: Ownership, Control and Wealth-Sharing, Centre

for Humanitarian Dialogue ( HD Center) , Geneva, Switzerland, 2009, p.7.
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WAL A E R, MEATEFT LN, EPERPEI., B H A, ZNEHL. FEIL®mIE AR
WIREZIA, &4 T EE BB e R, B E 2w T <5 3 4R BT I B A7 £
S T RORE N R E K, R B IS O R R T A AR B ) S T S 1R Y
RS, IR BHRLTE L BRI S  K E AE (2

R B 22 1 [ KA 8 1 oL E R BRI A A IR AR T B, i TR R R
Praitp) L eV i g — Ak, BARTEIRR AL H 45 B2, X A AR BT IR A A AL AR o
B, (3 BRI T A AL T G SE A R U b i BEAR IR R, LYk, 5 1 0 1 B
PR R T, B BRI E KA BUE AN J8 1k, T DUBH I g B e o

FAR BT E P A A BoA [ Bk i 8 3, 1 Pk A 32 SR A B il J G — (]
1962 AFHR A [E 2 17 IR 24 1803 S B UUE AR N RN SO0 BT % T B AR BT IR &=
B ZJa, WA EPREREANIR R EICAE VRS TR — RN ANRM T AR =R
PRI E o EPREADORIAE S0 T B ARG AL, 1 H AR R T B 2R 5 3
B, EBRE B ARBTRA AN RITA R M, R0 Sy e it FTR 20 ) BR AR A A Jig o L4

FEERSABRTEERI AN, FERF ST LS, BikE 9 KH 1 I
FE WU, K. ARAK L e FOEL i RERSE AARTTI, WE TEZE A, ek
P s HREHHUE B TR AR T A BRI 0 FOR ML, MERRBRAN T S 2 BOME
“ KRB E ARG A BAH, RIS S Y AR Y o 25 AT 2 s A R AT T
BefR i sl R FARBEIR ™ SR e 1y A AR BRI T A AU i SO 4, BERG R
AR B, ES5PBGE BRI SR A KR, EMWRLEN, & AR — A4l
P BRI, PUISZM AR Z G ARG VL U IR E A AL Sk S ], kst
() B A R SR o AN TR 5 IRIERI SRR &, X A ARSI E % A AU &
YE—HIHT, FFAS Lo [A) R4 ) — 2073 M R B R0 A5 0 451

T BARBEIRE KA BURRAIL AT

(—) JERIEE AT LIRS SE B A FATE SR &R

HEEMNE T ARTREZ AR, EEMERR Ll mEM, 22— DHineE, H
S, LAFEFRAT L il 28 LAY TR) A, — [ S 0k oL E A R SEAR AU, Al A A FA T o
FEIREH? MTXA R, BEEREMN. R\ EREESRIERRNEY, 5
B PSR A, — AIA N JERE ILRE I AR ORI 1) By REAE T B Al [ Ay . SR A AR AL,

(2] b, BRIBHE M ERAEEE P BE A BRI A A, EAFF A T S BUR RN BUR 7E B 4R BRI A AL B
B A AL I o fHL [ S B i X A S ), B R BUE B AT IR KT A AL, XTI T BRI, ZHEK
ARNEEZIA, HEEGISN, PP A — 520k Cujus est solum, ejus est usque ad coelum (WA
FE ML, WE T E AR N) . See William Blackstone, Commentaries on Laws of England, book 2, Chicago:
Callaghan and Company, 1884, p. 18. HARZFEIHE LKL THRRIE AR 0 EAHHH AR, HEXE, AR
BEURAAA IS B A AL

(3] Jason Scott Johnston, The Tragedy of Centralization; The Political Economics of American Natural Resource Federalism, 74
U. Colo. L. Rev. 487 (2003).

(4] Emeka Duruigho, Permanent Sovereignty and Peoples’ Qwnership of Natural Resources in International Law, 38 Geo.
Wash. Int’1 L. Rev. 33, 33 (2006).
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MAEAVERAZ R, WIEAREAE R L R R EHGE M, R e i R ik A ) Y fife e i
o, SEBUEEABURIAE FAYE 5 & i 18] 1238 o

R TR i 0 B O AR, X AR AT SE R A IS . Bk B EEA RN E S
RSPLEZ AR, ARAREX TR A RIHERL, 2R ME, ik P Em A RKR
U A BT A B Rk B RI3OT

o SR O, P E IO B R T K AL gL, B R A KRR, B IS
] RLAE r [ B PR T B b SO T — 2252 2R, A TS

TEVFIRTEIE S AL R RN, BRI E, BESBIERREWNDAR M E.
T — MR L “ BT ARRAEE SO, BB, MRXFERELL “BE” AR
EASUFHNAENEERA 4™ 1y, EEEREN KRR, MERILEEHEIRL K
HAGARZAPRFR, HE, Ared AR HERNE - EREE R XM
BRI 1919 AEFEE B S TT IR 1Y

I TEILA 118 FME . “ A 8RS N RS @k H R B 2B N, WALES . X
TR BT A R R W AR AR A A SR R AT A, AR
FRCIAUR, AT AT BB B Z AT 6" 565 159 M . “ATAT A BAT AT Bk X
e Fy HACHESF 3 55 A R 2 BF A5 W Bpg 2 a4k Al ARz o BRI EG f I 0 A th 2 24
LA, YRtk T X IHLE AR (R AN Z B R AR T A RM I A S AL B Bk
FrPR I, JCEERE—PhFAE R R

KT R RIE X E BRI E T4, B A 25 BLR AR AW+ 23 JT i b iid -
CWERAFAE— DR AR RIE L, A, AE ANER TR BT HB, &
Se b, H G R T AR IA O e ) R A, A A e g AR kR LA R S
e BE R BRI 2R 18 B IER, ARSI IER, M — 07" U5 PURBRK L
SO B FTEE P LUE & FNE RSB 19 e i, SERE A MRk P E
EAE A FREM, mEE LA RN H RSO 3, KT 2 RS AR A RFER TR,
PLAE 2 W) 2 o gk 25 ) BB SR (O)

FEFCE B rh, XA B 8O ek , DR O B 28 3k O R4 P O B A AL L B . KT
LS HABTE I AR, T IR E A R A BEAS I, iy At 3 223 53 i o8 [ 5K
AT PO A TR o U7 S Y FA TR 5C &R T R HEBR7E b [ Bk B IR Y B 2 46, R
RHE, B BAKE. kb, PEERPNEZ AL EENE TARSARZE K
KF B Wi, PEERAMUARERXSARZEK KR, WAEARSARZEMN
KR EFTHE RN REFEABFIF AN TR E KR E, R AR E,
SE AP o BTRL, HEEE RN . H5E, W h E L& 1R

(5] [R] BURRR: GEEERN—BIIE), WA, dEKE R L 1996 4, 5 143 51, JURTRIY
WL PR o o AN Dy SE vk 5 i A A B X B TE TR R A AR (I . B, JRER) kA
TR 3

(6] Harry G. Henn, John R. Alexander, Laws of Corporations and Other Business Enterprises, West Publishing Co. , 1983, p.42.

(7] CskAMSCHE) T4, HHEH R 1997 R, 45 351 RLF,

(8] ZEVLHE 36 ARG 40 Je 3y WA 3 W > AT RIC A R FBE MG @ 15 B i FIBS B AL, ] I 3 7 ol 6 A A
FIEFEXT AN, BEMEREXLR, BARSIMER,
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Wi o BN, AERJeA B CRIEIEEL) 7850 28 b [ Rk 5 DR IR st K 78 125 51 O 56 — N
P 000 e i R A b, EHER S BIE RO A Y, MR AEE I

FEE B P LE SE R I AA L R &R, R — PRI LR o SRR X R, i A7 AE TS —
MR A BE SR, RIAE Rk AP L SE R 815 G AR o W Anak [l IR UA L ER 545 R MUE T B KALE
W R TR, R Rk SR R [ AR B E T AR MR R X SR EIE R R, AL
TREY.

HIBE AT UL, TGI8 B AR BT K A U 9 RO 2 T o83k, i A N ABUOILE T R
E, AREEFWRHRE ., & EAE-LURRE, PEERRERARTRTAESHA
AL Jo 7

(=) Bk (k) B BUS FATE IIr Al ALK 73 22 Al 1

V2o BB T A S i L E 19 AR T R B A AR FA TR BB o A TR 4 22 4
EEAEWTT I, —REENREAT, Wi, EEAELXECZR MW T H—Tim, b
M IRAE AL Z mAFALJZ 000 b, PrA AU & & O AR, T 2 A S ik
FIr B 53, 5 vk B A A AL BT A B R oy o 3 — T A A o A TP A S ORGSR
BT, 10 AR S iR

AT —A/NEETF I PR, IR AARL, B R AFTERA M BB AR A R
M Z X537 B R ER, WAMEWREAR, ik BRSO A, Ak EK
B RAR IR 41 [ 5K o

FHUNFA NI A AL, WAFAEARE O ML A R, BB XSO, 5 3 X it ]
o AN A BN A AR F, E R 3% B8 i SR BCRMR BGE B AR 7, {H
NERRE, WEEAESCIAEAT, WK TR % AT Ok BoDF IR I o il an 78 [ A 1L 5 14 2%
WLSE B BT ATAL, 2 FEAS 6 B DR B B FA N B BT AT A (10 T B3R 28 S AR AR, 156 2F R AR MR
[y JERAENS 7 (Constitutional Property) ™ HYBEZ C# iZ AR . U2) 52 fE L E, T
0N RAE B b R A UM 28 RAE FA 3 b (8 W4 7 BCER A I [] — > 44 1] Property” , L, X
3 PR IV 7 AU B A B

i S A W R B — R, T AR X SE v b W AU R R W A < STk
WSRO E T — M EEARRCH, 5 ik B AR — 4, 2R RO X E KA
—FECH, B R A 1 N E KA A BEA R H W — AN, B T AR
HEZBZBEEERR R PRI R R LRy = AU 3 28 T 2 RXPTA R A
PO it TN Rt iR 7 I RS o A R (S [ o SR N R SNl 1 5 e SO B B AT IS B 85

(9) ZWAAZFTS: (RIEFBM), BAHRAE 1986 450, 4522 51, HE, (REFRHE) ZFEA—SLRELP
B, MREEN (REBIL) CEMm AL 1995 4ER, 4519 30) SMBA K JEEIARIE RZEMIHIEZ + .

(10) ZWLERAK: (eI E M ARVTIRE R ABHL) , BEW X FEH: (RBRERTHRETT) , B2 b it
2012 4F T, 5593 T, HEMFHFMM A% ERART Ml R ERITAR BRRE,

(U1 pl T ] S Vo8 IV 7= 4 S AR Rl RS R B B, T AN AR B i (X R . AR R T AL g b iy
R, TRl AR E FEA LA 14 PG B S L R P AR B TR E B TE B W N FE S See Gregory
S. Alexander, Property as a Fundamental Constitutional Right? The German Example, 88 Cornell L. Rev. 733 (2002 -
2003).

(12) Gregory S. Alexander, Global Debate on the Constitutional Property, the Lesson from American Taking Jurisprudence, Chica-
go: The University of Chicago Press, 2006.
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I A R A I AR DO, BROSTE TR R, R TR T I AR AR
I 7E T SR AE [A] — 24K BRI Bz M e &7 (13)

PLiZUl, X—IeWHE AT, (H0E, T X — i@ Wi fiT A= R 9 78 22 W M 2 0 20 i B
TR, AFERHERE . k. Bk, BA¥ESS TINE “BEIART Kigik.
BRI AR T BN 2 23 O S = T RIRA I 2 T AR ST, gk B BT A U B BN
ER B RN A PR ERR, I EE MR RBOTA SO BRI BB IRIE L
e BUR BT A AN AB AL L AR Z ) K A i R FA R R, B I 5 A 2 AU BT 45 18] 19
FARA A D4 g R 43, AR SR HLE M T A BERATE B RE RIS .

Hoe, —Fikkiz, Il “BETART RS S0, SRR BRI R A2
TRERPME, HARPE DL A R WRE REXSTER, ERFIE A L — o
ML, AR EAL, Wl ol DIFRy “ Fra a0, AR “ ka0 7 Bl ki
ARAAE AR BRI, SR 3E TR NBTA BUE 58 i FRL vk b i AS TR 280 19 3 73 o

BrUL, B WA R EE . RAARCE T, ZHAL—R%
PRI, Jak, AT —DEL—FE, IR HAY . ERXAEFE RN T4 H5, H
SR T —ANEA . FWENU: T — T, BERNANET T — D REIENIL
T—RIETAN, —DRERILT—RIETAR (B2, MiRIFRIMILA L. A¥H
PASE ik BT A AU BATE BT A B X 00 D 4, T IR 75 7 S8 0 L RLE 19 B 2R W8 ) 5K i A BUAE A
DR A

BEHRIN, BT AEINBIE, AP mS 2 B 2. ORI 2 BA D -
A DUFEIN g v 2R AR A BT A B i BE AR R IR E SR B 22 A D5 T, R e — 2 20 i
WZIEA MR, R fa I 60 A 7 Rk S rb i B A7 BRI 4% 1 Il 252 388 0 1) 58 0 B B E 14 B A
W FHZEH R FR o X K FATA GEH — R # B SR 58— B Fr A B S, i R 7 — > 2
TCACH T A BUA R OS] HE, Fra sl Z25e4? EH AN, BARNERERRK, H
JEITA BUIR B AL X EG—4E, Pl Fr A B2 2 ik FURL ik 1 26 X — oAl 9 A T o

(=) Frf B & g — 1k

ML, R RAE AR IS RN, TR RRERIERIERIER, EBMEN
Bob B E, ARG — WP A RS, i i 4 3 [7) R 2R A 23 A o 20 A 125 2 A — T 22 T
fEo HET, RTIASMER 2 HIea =, —RLEXRESEHAT, —2MEaT,
—IEIREHIE

FKEEAREIERE LN TEF R AU UL K HA i M iR,
PR BRSPS BT A B9 AR claim | power, privilege . immunity f££ 5, J&— L0 i 19

(13) Mok3E: CEFXEREH MR —— N BB A E N — A% 5), CEBEPR) 2003 451 4,

(14)  TRETF: A RUNZEA J H R85 WAL R Z R RGLEZ ML), (hohk) 2006 455 1 #. HPr
T BERS BTG B SE T S04 . AR SE VR A E [ R A RAE R E R R T AL, BN BEULIX R ORI
AR eGP R IR L2 T B AU B o QSRR IE 1 SCA R SO, DABTIE 1 B I AT A UL, BR T
Hi 3

(15) [3] BRIZEER% - k) DUFE . O i A5 A0 38 FB A G BRIl —— DA 2 30k 381 30 AR IR vk e g 7 s 3 78 55 1T 37 )
B WP, & [E] S Hame. KREEH: (FEE, PEESRERME (3GE) ), PEB RSB IR
#2011 4%,
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BORIHR, BN R AR ES A A OCHRE 1 55 F 44 . fhor g 7 BT A AL, JF#raSHh . 4 80 R
BT AU A R A5, (16

FRVERCRERE IS, JE AR N 28 F A B A BT, ACRE SIS i AE e U IR A B ik
9 BIr A AR RE B3, T B0 AR D) i 9 [ A 3 R~ B B (Honoré) 2045 1 BT A3 AUBR 1 22 R
OO B R e R T I AR B R T X, SRR A AU AR R R (standard in-
cidents) , U7 T Bl B+ — TR MEALRE . S AR, AL, BHEABL IS ALy
FOAFSE o QISR —Fh I 77 A & X SE AR ME R, B4, Bt —F B BT A AL (a liberal
ownership) .

P8 DI REBEIE , W0 BT A BURE & e vk R HE B R g DD RE &, SRR B & Y
ARFT o LA AR O T BT A BB & e B p 2 2 Sk, R BB WA B E R E L W A
(Markby) 1) GEHEMZER) — 5. U8 XA, 25 (00 T i A BN R AU IS .
A Sy A B 2 8 SCR AT AR A&, T 2 0 SO AT o ABIA D, AT 8 RO 5 i dsc & 1 )
RAN (the ultimate residuary) o AN MK o0t 2 /DAH], WA B R AR & 2 4
b BATCE S, KRR R PRA E R A A, T A RCR S B A AL BT UL,
JIT A AL 1) F) 2 — R ROR A SR, (19

FARFSIE T X DA AR B A . X T A AR IR E Z A AL, KATE LA
EHZHWEMEmEREME, (B2, ARy E L EAE N E KA AR 22 A H T Rk
FRAER, HSE, TEERSRANKR b, BAEEZ A REE S |5k
HRARG W SAERE FEHDRIEEC RN 280,

B, ARERIN, EREMTDEARFAMN, EWMIURRIEL: e A SAGE R Y
B R AR H AR N —#F, AT LARA XY (in rem) AUFIXF A (in personam) £, HAY
FATE BT A I ACR A L 55,7 (200 R R BE R — A BUA S, B — Mk ERmsS. &
SREZAE R — DR 0 SRR A B 5 R R A 45, (HE, BIREA BRI L,
E R A U K, BIRTERD: LR RAEFAE b, 5 EE A BUH I 55 F ik
AR . PURRRBL: “TE—DEWNESRBF N, LAOA 2 EZ A& RA—1,
I, MASEEXRD DN EREEEK, S FERBRASRER, —FEh g2 (22
FEERE M BRFIRE R AR, W E B RZENTA#E 5 HAL AR AN Z B E R
ROk BRI ETA AL, R ME A # S AR FA N Z R R, W gl 58 Al .

FHh, WEIERMEMAFIE X B, TEEMER B R 5T I E KB A B & ) RRE X

(16) Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial Reasoning, edited by Walter
Wheeler Cook with a new foreword by Arthur L. Corbin, Yale University Press, 2000.

(17) A. M. Honoré,  Qunership’ , in Making Laws Bind, Oxford; Clarendon Press,1987, pp. 165 —179.

(18) See William Markby, Elements of Law-Considered with Reference to Principles of General Jurisprudence, Oxford; The Clar-
endon Press, 1871, pp. 159 - 164.

(19) ZWEW: ARG, (Fohk) 2000 4455 M.

(20) mi5l (5], BURARA, 55227 0.

(21) Z0L (48] FFMAI 0. (HEEZSE), BERE, HREMRAE 2010 R, %139 “ERMENEN". 44,
e E kg, EEEN— DG, BERE AR — DR, ER, HEAERE EA W™ b E B R
EZAT R AR, B R AR a8 WA I SO R R

(22 w5l (5], BURARA, 55227 0.
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HSREEWIABUE—FR, BN AREETAE, BEXARF (claim) ZRAAAR
HEARBIR, EZART) (power) A7y HARVEIR, BEZKA AW (privilege) 1A RFM,
L N AR5y A SR GEUR A9 AT % T B K6 (immunity) o M BT BUBCRERY 1 BER 1B 50
THRWEM YA GA . 0. W, o208, 76 % BREEst. R Lok
BaE B 2%, EEBIETAN, MRAAAEEZRK, PImasr& R AR

AHENR, BRERNEN, BRAEN EEE EMENEZARP, BREA
HEN, MR ERAUE W EZ AR, ERERBEN, L, PEJIRATE . B S
AR, AR NFNFATE N LA BT A [ 22 52 e B ACRE N A B9 AN TR], DT R RS T ) Jr A AL
B TR BT A RO FA I T AL X8 —IBIR & 1Y — Ay FE 5k (23

fHIE, K ESCTE, FEEETPHERERR R - EENHR . FRENE A RFIR
[ Z A AU, AT A A Fob i B 5 R vk N R, 2 58k T o T T A AR
WGy, BT AR SRR T REMM S, 28 HAESIEE EBA KT A% A U &
SC, FATIAR AT 20 72 B0 BT A AU (055 FATE B R BT A B N 287 52, BT A BOHE & 14 £l
JH A SR8 [ 5T A AR 2 ALk B B, A5 U, A SR B A AL R A vk B RARE, ISk
B, BUALRE, 3d w208 T AT B A8 2 3 X 28 2k A RE I B B 1 7 I i A A A R — B
EOCEM ARG 7 B Al BEAT & 3l 58 T I A BUAS S 25 4 19 = b G, B T g R
A — BRI SRR

ik, —AMEARMEIERE, ik Bi ARSI E KA B HLE A B R ALk b
PRARINE, Bl LERAEAE R A PIEN, B ERERUI.

() 2 A e R B KT A AL

AN, MR ERUE R AR E T A AL, BRAAE LB A AU, W] LA
— Pl RE, KR AW UL (250 S A T B R, A SR — T R B A AL
a7 A e L 7

AWK B TREEAE KR - HH (Otto Mayer) WY A¥id. Abik & LIE
ik L AT MERREMENE, A, FAT, 78R AR IR R ALk
EHIFA N A AL B A5, (20) FATLIA R BB (dedication) T AT IE 2 25 b i
AR, (270 PR S 8 3R £ e 55 14 B U 7 A S S A D R AR, TE RSB

(23) A%HFIAN: “EWHGE L, ERENAR (HEFAR) MEERTAE” SIH: (REREN RN
WK S ERR), WU T4 (FAk) 8 /M 2 &, PR AL 2010 4, 55 30 71,

(24 EPFrR¥E b E KRS A0TSR R TR MR IE K 1Y . See Tan Browblie, Prin-
ciples of Public International Law , 4" ed. , Clarendon Press, 1990, p. 128.

(25) ZWHFER: (AWM ESEEZRZHNAE—RE “BRTEEA" @), (#Lsa)
2007 4F55 6 .

(26) Hanno Kube, Private Property in Natural Resources and the Public Weal in German Law-Latent Similarities to the Public
Trust Doctrine? , 37 Natural Resources Journal 857 (1997). i [E B 4] F] Regalien ( [H T454) ML A R FIR M
WAL, BARY ERAEfEE DGR, I T 4N T A A, (HURAE AR BEUR A b, PR AR AR BT R
HH &4 F AL E Regalien, 1794 4R & L REA MM E . B, AIE . Wk, 02 EZM AL,
P19 ek, ARKEHEBMH TRANGI . Z/E, X EREERNTA AR GRS R £k
JEIE, FEBAE 1919 FELIEILEE 153 45, MmN ATA RIS X 55, JERE AMEE ALY 14 4582
W, AR PR R S TR IR

(27) Michael Stolleis, Public Law in Germany: 1800 — 1914, Berghahn Books, 2001, p.399.
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FE SR, N L BT A A AR s T [ S Az o BN 1988 AR EL R — A AR N BB K ik L ES
4 4 (RTIKIRMSLEE) , 1964 4EDUERM SR WU HIESE 2 &5 1, 3 3, (28)

BeAh, NS T E Wk B ST A L 7= (open access communal
property ) FMES . B — AN ER A AR A BT, M A HEBRESN . 5 — AN RIS
J& PRWNIT R A 2L 7 (limited access communal property) o & [E 7% 2% 50Ny, A 3L
( communal property) 5 [FEF W e (state property) BIXFNFETF: MFIREFMrFZ, R HAHE
b A ST O A BEHEBR AT, X e A W, a0 A B R E RO
S0 ST 3 BT R sRCHEBR AT A, st R, SR T AR AR e T S (29

AT [ 3 2 RN 8 F 0 7= 0 [ W P2 1 o AT &, B Ve 2 SR I P O a2 I T ik sk i
[ A 0 7 A A 1 o5 A BRI A, R G A% B 6 08 77 1 R A AL ) — Rl 45 4, BARSR SR T
AR BARTE BRI M A b, B 50 S0 75 558 A 57 vk ok HE R AR Al N AT, G v R
AL S, (HIX A 2 DL B R AE A LW 7 BRI A AL, B 2 DUE W] T i 2 2L 0 7
2 — o 8 i A AL T B U A A o S R 5 [ 5K PR i A R 22 AN TR
PR A W O, E R AR SR A B A S I A RN A i A T b A
X S AT DA R 2 3 24 W 77 1 2 o s B B OB ) B TP AR B EIE . b (U 5 IE
Xy —Hdr, LRk—=Hr “dERAM ™" (Non-private Property) B2, Ff-¥ frif 24 3t
WP or AP . —JE PG S RERE, BTN ABALX A E (privilege) Ll
FEAM (FZFEFRLL “original common property” — i iR 2 ), EAMIA M B IE G LW =,
TARA EFTAAR R, 55 —KREAR ., SmEA . IL5%, e m AR, HHE
FHERAEN . BT B M2 B RS, ez EAAER R —FHERT A AL (quasi-owner-
ship) , (HIEX B EFrAA, AT 0L, FTDARY R “ et Bay ™" a3y, BERE M,
e 238 I DL R A B TE 2 1 (30)

= BRI EZ A BP R 2 kA RE S T ik 57

(—) Bk EMEN ARTIRERTANAENFEENE: AEMEES %L 55

EH T INGEE T A BN AL B BRI 73, s 283 BT A BRI RATE Bir A AL &l 4, AL
FHATINAE B AR TT I S A B [R] I 35 A TR AR RE R 22 35 AL BE

JEiE B LRE I B AR B IR ST A ARGk BT A BN, (H AR — AN FE R B
ABE N RS . BRI E AEE L IR L E T AR AREEE Ny £ E, BT R L5
WHRE EFTA AN 55 o2, BRIy i

F—, BREGE LR A EAEE, WEA L L Yo Ak Ak, B 5T A RS A
W ZA L AT "ETT I EALRE, RIA AU B AR BTIRE AT Sn ik L AT BUE WL R 5 00

(28] fEEBEIRIE L BEAHIA T X R AR E BB T i A B . WL 6] BVerfGE 24, 367 (382).
(29] Alison Clarke and Paul Kohler, Property Law: Commentary and Materials, Cambridge University Press, 2005, pp.36 —38.
(30) See J. W. Harris, Property and Justice, Oxford: Clarendon Press, 1996, pp. 100 - 118.
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A o 31 S SEAYREAS o7 bt [ 8 B A AP A 22 B ALRE, 2 A AR TR I 0T A AL 4 — 2
45

DERCREAR I R R A, 5 LI A4 S R AIE 1) A v AL REE AN A o (320 B AE 52 SR
THREWER WA ABAGEI & A [ Wess ik, ZOREREA G E N, m
D85 LR I S Tt 0 25 R (9 A 7 1R 2SR BR800 e 20 LBl E TR RN Al o A A ALRE S
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Abstract ; State Ownership of Natural Resources stipulated under Chinese Constitution is not a con-
cept of ownership exclusively belonging to the public law. Its content consists of three levels. The first
level is the private right as same as the ownership defined under the Real Rights Law. The second lev-
el is the public powers to be exercised on the matter of natural resources, including the power of legis-
lation, the power of administrative management, and the power of distribution. The third level is the
constitutional duty which requires the State to use his private right and public powers on the behalf of
the whole people. The Public Trust Doctrine, a perfect statement of the constitutional duty of the State
as the owner of natural resources, ought to be introduced into China, or Article 9 of Chinese Constitu-
tion ought to be interpreted under the Public Trust Doctrine to clarify the statuses of the State and the
People in the structure of State Ownership of Natural Resources.

In the reality of China, the weakest level of State Ownership of Natural Resources is the State’ s
constitutional duty. The scheme of “People Fund of Natural Resources” is a significant attempt that
China can follow. Due to its characteristic as an Incomplete Norm, State Ownership of Natural Re-
sources stipulated under Chinese Constitution finds difficulties to be transformed into the specific real
right provided under the Real Rights Law. In the present situation where Chinese constitutional regu-
lation system remains unsound, the civil law doctrine of interpretation is expected to play a quasi-con-
stitutional function to control the arbitrary expansion and distortion of State Ownership of Natural Re-
sources.

Key Words: natural resources, state ownership, constitution law, private law, public trust
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