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Abstract ; In history, liquidated damages existed only as a guarantee tool for the fulfillment of obliga-
tion. The parties usually agree on a high amount of liquidated damages which form some pressure on
the debtor to fulfill his obligation. This type of liquidated damages aims to guarantee fulfillment in-
stead of settling compensation for damages, thus, is liquidated damages in its inherent meaning.
Meanwhile, the purpose of such type of liquidated damages does not necessarily include the punish-
ment of nonperformance. The function of punitive liquidated damages is to ensure that the default par-
ty not only pay liquidated damages, but also continue to fulfill his obligation or bear the debt of dama-
ges. Punitive liquidated damages aim to entitle the creditor to dual benefits and, therefore, shall be
strictly restricted. Originally, compensatory liquidated damages are predetermination of damages when
both parties are making a contract, hence do not fall into the scope of liquidated damages. In order to
simplify the procedure of compensation for damages and balance the benefits of both parties, later
laws presume liquidated damages as the predetermination of total amount of damages, hence the emer-
gence of compensatory liquidated damages. Article 114 of Contract Law of People’ s Republic of Chi-
na primarily focuses on regulating compensatory liquidated damages, but does not totally negate puni-
tive liquidated damages. The main problem with the provisions on liquidated damages in the Chinese
Contract Law is that liquidated damages completely lose their inherent function of guarantee, while the
simplified function of compensatory liquidated damages does not play a full role. In order to clarify the
function and role of liquidated damages and enhance their legal effect, Article 114 of Contract Law
shall be modified on the basis of reinterpretation.

Key Words: inherent liquidated damages, punitive liquidated damages, compensatory liquidated

damages, predetermination of total amount of damages, adjustment of liquidated damages
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