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Abstract ; Should the General Part of the Chinese Civil Code follow the legislative mode of the current
General Principles of the Civil Law and codify the basic principles of the civil law in its opening chap-
ter? This question is of great legislative significance, but has not yet been discussed rigorously. In
traditional civil law paradigms, such as the German civil law, basic principles refer to “basic legal
thinking” that are not imbued with deciding force and are not codified in the civil code; they function
very differently from general clauses applied in the making of judicial decisions, such as “good faith”
and “good morals”. Dworkin’ s and Alexy’ s theories of principles can help us to distinguish more
clearly between principles and general clauses. The opening chapter of the General Principles of the
Civil Law fails to make this important distinction, thus leading to many mistakes both in theory and in
practice. The General Part of the Chinese Civil Code should no longer codify basic principles in it o-
pening chapter, nor should it continue to codify basic legal thinking, and the general clauses such as
“good faith” and “public order and good morals” should be moved to the appropriate sections where
they can perform their proper functions.

Key Words: the General Part of Chinese civil code, basic principles, basic legal thinking,

general clauses
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