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Abstract: Guiding Case No. 24 of the Supreme People’ s Court raises a very important issue of tort
law, that is, whether the tortfeasor’ s liability for damages can be mitigated if the damages are caused
or aggravated by the combined effect of the victim’ s special constitution and the infringement. To de-
termine whether the victim’ s special constitution can mitigate the tortfeasor’ s liability for damages, it
is necessary to first analyze the causal relationship as an objective element, then examine whether the
victim’ s special constitution can be judged as the victim’ s fault. There are three types of causal rela-
tionship between the victim’ s special constitution, the act of infringement, and damages. In the first
type of relationship, the victim has some special constitution that, combines with the tortfeasor’ s act
of injuring, results in the victim’ s loss of life. In other words, if the victim had no such special con-
stitution, the tortfeasor’ s act would not have resulted in the victim’ s death, but only constitute an in-
fringement on the victim’ s right to health. In the second type of relationship, even if the victim had
no special constitution, the act of injuring alone is usually enough to infringe upon the victim’ s right
to health. However, the damage is aggravated by the victim’ s special constitution. In the third type
of relationship, prior to the act of assault, the victim’ s special constitution would necessarily result in
the victim’ s disability or death, but the tortfeasor’ s act surpassed the special constitution and a-
chieved this result in advance. The first two relationships belong to common causal relationship, but
there are differences between them; and the third relationship is hypothetical causal relationship. Dif-
ferent types of causation have different effects on the liability for damages. The victim’ s special con-
stitution should not be evaluated as the victim’ s fault and the victim should not be imposed a higher
obligation of self-care and self-protection because of his or her special constitution. Otherwise it would
be difficult to protect the equality of personality, uphold freedom, or control risks.

Key Words: liability for damages, special constitution, causation, victim’s fault, comparative neg-

ligence
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