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PRAPBES IR 23 IR N B 3 09 LA IR NGB (5 B .7 BEAR R 2 2 X + 91 2%
A7 HE, BREERRAGEEM () DAGR. DG RRABE T Ha U0

2017 46 A 1 HilEnEAT Ry (hemn NIRIERBE . e A RKR Bk T BAR L 2 RAS A
SRS SIS L A T IR R ) AR (2017) 105, B “(FEMEMEET) 51
FAE, ARG B L s H A T 300 5 09 RE A% 0 2 5 Al A B 45 G U
FisE B RN B 0y s SO R E E AR TG S G L 4 F 5 B, RIS . Bk 5
Al IR R T A AL KSR W IREL L ATER BB AR AR AR R E S+
FI2EAT HUE o A NAF AT, ] [ R AL 3 B RA (5 B A — LA R

2014 45 10 A 10 FOEMIATAY e A RIE BE & T BN A5 B R 2% =2 T N S ALaE R 3
A EOE LA TR AE) (5B (2014] 115, PR “FERURET) 412
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5 5 B [ (R A R AL 5 B R — e L

Hy R BT VRN RS AR AT, S MG B R YE A RS S IR, RAUE BE R
BRAVER (BUEMEE), [2) WiR AR TRAAM — M o 10 H, A H Rk M 5 58 ) TR
EARE, FREMRZIMIAMAN AT 0" R, “HFEMRME" BT
L& (DANEESE) M 13 5% GEfT HIZHE) Ah, Hfl 11 A S0 T 3k
R RAERE , AR A ARE TR AT R AR o 2R IR, L BR A A
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EOCCAEEMNT ERAGRAS TR, RELNA L BREEWN, Wit aeimmfE
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s LA R, TEIR AR

Fi—, AU SZECAE 5 SCBRCAU SERCPE A AS 50 22 5t o LA SR AE T8 IR UM 14 48 723 A 23
R BOFDR R T BRA—Fh IR ER T, H Y SRR AE AT AR
B, AR IUE BRI NSRBI, CER AR S AN STE— B, AR
¥, AR MSZRBGEWRERF AR bRy BERAL Y, T n] LARE
Fruieit, T DIgkR” o (o) w5 SCRCA A 5 oL i AT RIAL EACREAS ], AR AL

(2] H201845 [ 1 HEIFEMMEFEREZHE (FELZLEHEARA—DANFELZLME) (GB/T 35273 -2017)
B2 FXMAANBEFERAENTRE: “—BiEE . RS TREFE NS L 4, FESARA
L B EREZ B BE SRR S NG R T WHE R, BURME B S RAAE B AN AR

(3] Z2WHF: (REANERRY LS HEEZ 8% —R AR FSE T A G B RY), (GEaR2E%)
2016 455 10 #, %5 113 11,

(4) 20 CEE-RARBPRART—FER B dEM T “BR” WERE), (KIrgs) 2016
O, 116 T,

(5] Staudinger/Hager (2017), C. Das Personlichkeitsrecht, Rn. C173, Rn. B140.

(6] [#f] R/ K. (EERZEEE) W, EREESE, AW 2013 450, 45 276 51, 45 286 i,
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TETARAFMANGTE, IR0, HAA MR A A0 H B AR ™0, 33 Bl fRfl 1 4 2 K 35 A%
Mo #m=, DGR AN S, HEAE— & L3 400% 215 B Bk ™,
R H SO 5 B B IR AL o S5 b, AR (— B AR 37 45 41)  (General Data Protec-
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SN, AR NG BOHELA AT, I RESFIW, JFABEN  — BTk 3t 2 T R
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PRIPIE 9 58 ) 1k A5 PR AP 2E0FBEE I P M AR BE 2 ml A0 B A 17 24 0 8 19 A ) A

MR, (G BBUREARE, BRI N EAAR. MEREE (BURER) M—KEER
P DG it b i Bmsd i, dnpR R (Bl 25 B1) 59 9 45 2018 4F 5 A 25 H AR el
TEIEPFREAE G 3 (BDSG, FAR “ BBk ") 2546 45 14 3. REGE N AR
AL (2015) 25 6 205555 0 A A A5 B BBUR R A9 R 0 UL T B RA ST G 0 6 o T 3 o ) 0
S HHE RS FA ST D T I A BE AR AL L S Y A — B FA N UK ( Privatsphaere) , 3 U145

(7] EBE%E. CARBGE), deatkg b Mot 2013 4RRR, 55 277 5L,

(8] w5l (6], fufexdi, 55282 7u, 4284 T,

(9) [#8]) BUH - A s, [#8] KRR - /RS (HEERESR), B8R, PEARIE DR 2012 445,
55426 T,

(10)  [48] 4R/ - Mgl el CREE RIESI) , HREAE, A AR 2013 4ERR, 55 807 1T,
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WBL, Mg/ T ERAAE B — A5 B R E . B NGl (A R IK S ) andksr i
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D) M A5 50 S B ) [ I, 0 1 3 SO A U RS, BT S B R B A

HAT, REZIMHALTIENEREUREC A Z A E . W (IR B A 0) 56
14 588 IR P U B, R I ™ U BT EARBR IR . (5 B 2R 26
5 ZRRS W L DU RRAS [ B8R EE £ SRR AR AT 9 ML TR SRR S o 3 28 X T AR ASE A 2y
RARAPBRALE B — e fs B it T HES %

X T REAME R AR F, RS R AR AN T LR s X T AERRAAME B A AR
F, M RO SN S A, i S A A T A B AR X N AE T AR

“EMRE" BRES “ARUNT BAE PAER” WREARSY (ME2017£9 A30 A)

o T B 28 9 41 48 (306) fi £ AR Z(212) BB [

lEurmEEs | #ER ) A | BreaEg|

Rl | ke | o BAERL | AR - B o
PRECE SR | 2% Wae | JLiess
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M B, NGRS i WA B, A A RS B ey s TS S S
PEAT B RVEDR , HUOR AMAURAL, KGR ARG B R 2 Gy o X 20 58 R a0 4 25 ml i g A A AR
SR AT A JBE T LA B

(=) fRirste

KFRBGERI D NERM T, HEE A AR,

SE A Pl 5 BB AL (information privacy) B, (170 KA N fF BRI S B AL R
ZFo BRTOERREANE M (WNSEE AR MU IESRS) SME, 68 (WNEEPIRA S %

(11) BGH 36, 77, 80; BGH NJW 1987, 2667; NJW 1991, 1553 ; BVerfG 54, 148, 154; BVerfG NJW 1991, 2340.

(12) wigl (7), EFEESR, 5200 51,

(13) BVerfG 65, 1, 45.

(14) wigl (4], BIF3C, 56 113 11,

(15) J. Hager, Staudinger, BGB-Neubearbeitung, Das Recht der unerlaubten Handlungen, 2014, Rn. 344.

(16)  BRAEE AL, oAl B A A 2 U 18, 0 DA 200K A Bk 38 S00KE 23 30 1 G 35 #H38 . See B. J. Koops, B. C. New-
ell, A Typology of Privacy, 38 U.Pa. J. Int’ 1 L. 544 (2017).

(17) See Eugene Volokh, Freedom of Speech and Information Privacy, 52 Stan. L. Rev. 1049 (2000 ).
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R PRI 05 303a 26 (WO M SRR IR ) AL 28 B Bl 1 1O R B A0 2630 (IR
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TR 83 ZAMUE UM E WA SRAL, I ACEAE S B, AR TRiR. tboh, PR RE LA 824 &
(feHEFEM) . 26826 & (WUEWMEA) . H 831 &% (FFMIATL) . H839 % (&%
ABTHE) , DARAEEFEATLS 34 & (HRKWEETHE) , TEARS & FHAE AW R, (23

PRECED CHUlEZc01) Ah, kB RA i 32 SR A PR RBF A0, AR Z AKS AR 37 A6
AL Z — BRI e 1 B RIE LA 9 050 1 O E « MM X =4 AL A 1 %2 3
HHEAAH” REDNE LR TR EF ML SI8Z AL, 2 F AT B 51 vk
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F W2 R TIRI W RS %%, I DAL RATERR, HERBTEMAR (59 &k
ot HE DAL, A9 1382 R HTHE) , IH MG E R B 24

PAE = A, e AR R AR AL — R BLF A TR, XA A5 SR R 3 1]
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ZAREBOESCTHE M, J3A HAUE 2 Bl s i R SRAGEERE . Sk B, w2 EER
TEXA NG BRI T 80 5850 B BO5t

TEFE RIE L, D AE B FE R BN &k 2 0O — R Ml g 80k, RAE 8 BEAEA
MNMEREZRER, Rk (REGE) FAEERA T A GE R o igie. H—, RIGHLE%
5536 KA CEERAURET RIS T, RGEENEE 111 K458 RISHELS 6

(18) See D.J. Solve & W. Hartzog, The FTC and the New Common Law of Privacy, 114 Colum. L. Rev. 583 (2014 ).

(19) Miinchener Kommentar zum BGB, 7. Auflage 2017, Wagner, § 823 Schadensersatzpflicht, Rn.296.

(20) Staudinger/Hager (2017 ), C. Das Personlichkeitsrecht, Rn. C173, Rn. B140.

(21) BGHZ 181, 328 Rn.28 ff.

(22) mrgl (19), FJeMIFE, %823 4, 295,

(23] BeckOK Datenschutzrecht, BDSG 2018, 24. Edition, 01.08.2017, Wolff/Brink, § 83, Rn.9.

(24) V. Hélene Pélissier-Gateau, JurisClasseur Civil Code > Art. 1382 & 1386, Fasc. 133 =30 Droit a reparation, 25 Février
2015, no 245, 248.

(25) Shawn A. Johnson, A Law and Economics Approach to Privacy Policy Misstatements: Considering the Need for a Cost-Bene-
fits Analysis in the FTC’ s Deception Framework, 18 Colum. Sci. & Tech. L. Rev. 79, 81 (2016).
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AW — BEBEAR o FIE O M 45 05 SR AT 9 A5 A BUE , A TR T I 465 4% 3 At A 2
ER; RERMNNEER—BE, EHTREMAGEEN VIR LUT 3P A %
Ao B AR SR AT A T o
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AR 5 075 0 32 5 B 0 1 S B
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U1, Uber 24 R 9B G 0 HOBRA (3 B BB 5 L4 AL SRR . %) T, 37 5 A1
RN B TSR AR TR BB 14 A . 000 e i 25 % 0 6 IR 1
N e
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(26) Z 0 (Equifax {5 B M IWFCHE R . EEGEAKRRGEAES A BI), hup://tech. qq. com/a/20170909/025920.
him, 2018 43 H 30 H il

(27) 20 (ZEFEME RS, MEEAH S EEEA AR AMR?), htp://www. sohu. com/a/229216672_116553,
2018 4 4 130 H i,

(28] CQ Roll Call Staff, FTC Cites 2015 Successes in Privacy, Data Security Actions, 2016 WL 2759289 (2016).

(29]) See Jack M. Balkin, Information Fiduciaries and the First Amendment, 49 U. C. Davis L. Rev. 1183 (2016).

[30) See Remsburg v. Docusearch, Inc. , 816 A.2d 1001 (N. H.2003).

(31) David Lyon, Surveillance as Social Sorting : Computer Codes and Mobile Bodies, in David Lyon (ed. ) , Surveillance as So-
cial Sorting : Privacy, Risk and Digital Discrimination, Routledge, 2002, p. 13.

(32) Margaret Hu, Big Data Blacklisting, 67 Fla. L. Rev. 1735 (2015).

[33) FTC Recommends Congress Require the Data Broker Industry to be More Transparent and Give Consumers Greater Control Over
Their Personal Information, https://www. ftc. gov/news — events/press — releases/2014/05/ftc — recommends — congress
— require — data — broker — industry — be — more.

(34) (GEEHEFEWAZE. EEfa Pt MERIEARSFET ), http://news. ifeng. com/a/20180511/58281058 _0. shtml,
2018 45 [ 12 HyjlH,
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SR, BE N AL S AR A BRI R LB NEREY], 8
AMREF AT, BB TR RS . (35 TR R A AR R R A i 2 R
MR R AL o (300 AN B IR MR FA S IR R R4, AR ZRIRE .

SRR, T SRR SC R A o RO IR A RE 1] )7 TG BUORS o b 7 E I R R 8
IR AR, BRI . B BN T A MR AR RS R 2 E R BT AR —
FIH PR ARMN . HOBH R E R TEH (relational control) , B 45 ) F AL 4% 2R HUAY Al A A7 B 3T
FCAEA 2 Y 0 26 Tt T 52y o (380 G, 7 00 5 7 T X v i BN I 5 T 4% D T A R R
O, BARFEERA, HIIRFH D REWK T HTE A A G S E &, fFERBCE
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ik 5% B AR I I AIE B AR AR L BRI E T o (39) 7E Spokeo, Inc. v. Robins — 581,
B8 A PR A N B I A A B iR 7= {5 B, R sk B g, ol fE Pk ik A
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B O AR, 7R AL S R R R B S R A A Gy — R, B HE
5T oA RE U T PR 5 T R ) 5 B0 T 23 177 2 ) S B i o (41)
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Hoad SR ETHE, (EFREHE &, OIS SHE RIS 5 W R R N2 5 =07
AR B — e 557 Z JRUUAR g o (42) FEFTIR A SCEE T 602 iy Flpk b, PAE Btk 5
T B0 RV O S BT RS AL AR B SR, R I R R R 0 0 51, 63% i 60.38%
BRIV AT TSR P EE 1) B 32 3 N TG E BRA B e, R R N &2 NG UE I B iy A I
PEAVE TR o (R 1 R et ) B ) R Bl R Ay i e A 3 & o

B, WA EC AL A B A LA PR SRR, AL G R ) T E
F A % o 7E Shibley v. Time, Inc. 2, 2% 35t RRECHES FH P 8937 W 45 B A5 5 B 2l R 4
i, BN, RS AT A Boe, BB REENEE NS 51 % A BR
o B AR (430 [ A, 7E Dwyer v. American Express Co. 2, JEBEIAN, 18 2% > 51540 i
1R B IE A B TR — R B AARAL . (4 S 1)) 5 7 J I [R) R AR A A 0 3 o 78 bt l

(35) ].E. Cohen, Examined Lives: Informational Privacy and the Subject as Object, 52 Stan. L. Rev. 1426 (2000).

(36) Paul M. Shwartz, Privacy and Democracy in Cyberspace, 52 Vand. L. Rev. 1656 (1999).

(37) Andrew Hasty, Note, Treating Consumer Data Like Oil, 67 Fed. Comm. L. J. 293, 300 (2015).

(38) See T. Rostow, What Happens When an Acquaintance Buys Your Data?, 34 Yale J. on Reg. 667 (2017).

(39) See R. M. Peters, The Problem with Current Data-Breach Notification Laws, 56 Ariz. L. Rev. 1178 (2014).
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(41) S WAL HEE P RARER (2016) 3t 02 R4 3276 S RFHRP,

(42) See Remsburg v. Docusearch, Inc. , 816 A.2d 1006 (2003).
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L BRI ER E T ()
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BExb IR, Ao E AR MBS R Tk, B e X fE S EE AT WAL AR, TR
NGB ENLE, 58k 808 H A0t i ir 2 2= o8 %, 8 H NURH R R AT
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Abstract; All kinds of personal information are protected by tort law, and tort law protection of non-
sensitive personal information does not hinder the flow of information. Tort law provides two protection
paths for personal information. One is the network information infringement clause of Article 36 of the
Tort Liability Law and its judicial interpretations, and the other is the fault infringement clause of Ar-
ticle 6 of the Tort Liability Law in conjunction with Article 111 of the General Principles of Civil Law.
The constituent elements of personal information infringement should be appropriately moderated by
recognizing a number of new types of damages, constructing a system of ternary imputation principles,
and establishing a causal relationship presumption in the case of plural controllers. In the area of per-
sonal information infringement relief, importance should be attached to the use of preventive liability
methods, such as correction, stop processing, deletion, and digital encryption. With regard to mone-
tary compensation, joint liability provisions should be added to the Law in the case of ( negligent)
contributory infringement, uncertain causality, etc. , and the security obligation and its supplementa-
ry liability caused by the violation should be expanded to apply to the manager in virtual place (data
storage ) . In the context of the pan-real name authentication system, China should choose an informa-
tion protection model that is closer to the European, rather than the American model.

Key Words: personal information, tort law, constitutive requirements, preventive liability, forms of

liability
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