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Abstract: Despite decades of discussion regarding the relationship between intellectual property
(“TP”) laws and the “catch-all” general clause, a proper understanding doesn’t seem to have been
obtained by Chinese courts. When facing newly emerged types of innovation problems, Chinese courts
keep rejecting the application of IP rules, notably copyright and trademark rules. They prefer to rely
on a general clause to address such problems. This troublesome practice is the result of the conven-
tional way of looking at the relationship between IP laws and the general clause, which defines the re-
lationship according to “what” a rule regulates. A new and useful way is to ask “how” instead of
“what” a rule regulates. To give proper incentive to innovation is a highly demanding task. Tt goes far
beyond the cognitive capacity of any court if asked to make a decision without any guidance. This
problem is solved by the cognitive schemata provided by IP laws. Each module of intellectual property
law provides a valuable cognitive scheme and thus substantially reducing the information cost required
to arrive at the correct answer. On the opposite side, the general clause provides much less structured
knowledge to the courts. Therefore, how the two approaches arrive at the same destination should not
be ignored. To make full and sometimes flexible use of IP rules is required by the efficiency of the le-
gal system of innovation.

Key Words: intellectual property, countering unfair competition, general clause, scheme, cognitive

psychology
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